FILED IN THE DISTRICT COURT
IN THE DISTRICT COURT OF OKLAHOMA COUNXU¥AHOMA COUNTY, OKLA.

STATE OF OKLAHOMA ‘
MAY 1 4 2009
OKLAHOMA DEPARTMENT OF SECURITIES -
ex rel. Irving L. Faught, Administrator, PATRICIA PRESLEY, COUHT CLERK
by DEPUTY

Plaintiff,

VS. Case No. CJ-2006-3311

FARMERS & MERCHANTS BANK, et al.
Defendants,
and

)

)

)

)

)

)

)

)

)

)

)

)

;
ROBERT LYNN POURCHOT, Trustee of the )
Robert Lynn Pourchot Trust, et al., )
)

Intervenors. )

PLAINTIFF’S RESPONSE TO DEFENDANTS’ MOTION FOR PARTIAL SUMMARY
JUDGMENT

Plaintiff, Oklahoma Department of Securities, ex rel. Irving L. Faught, Administrator,
hereby responds to the motion for partial summary judgment filed by Defendants Farmers &
Merchants Bank, Farmers & Merchants Bancshares, Inc., John V. Anderson, and John Tom
Anderson (collectively, the “Defendants”). For purposes of brevity, Plaintift incorporates herein
by reference the material facts and legal arguments set forth in its summary judgment motion
filed on May 8, 2009, as well as the evidentiary materials attached thereto (collectively,
“Plaintiff’s Motion”). Plaintiff’s Motion is attached hereto as Exhibit 1.

In their motion, Defendants present an incomplete statement of the material facts of this
case and a narrow interpretation of Section 408(b) of the Oklahoma Securities Act (Predecessor
Act), Okla. Stat. tit. 71, §§ 1-413, 501, 701-703 (1991 & Supp. 2003), and Section 1-509(G)(5)

of the Oklahoma Uniform Securities Act of 2004 (Act), Okla. Stat. tit. 71, §§ 1-101 through 1-




701 (Supp. 2003). Based on the information set forth below, Plaintiff requests that Defendant’s -

motion for summary judgment be denied.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT SHOULD BE DENIED
BASED ON INCOMPLETE MATERIAL FACTS

In addition to its assertion of the incomplete enumeration of all material facts, Plaintiff
responds to Defendants’ “Statement of Undisputed Material Facts” (Defendants’ Facts) as
follows:

The Department does not dispute § 1 of Defendants’ Facts, but notes that the Defendants
have failed to reference the additional remedies sought by the Department, to include a
permanent injunction and civil penalties.

The Department does not dispute § 2 of Defendants’ Facts.

The Department does not dispute § 3 of Defendants’ Facts, as it mischaracterizes and
detracts from the real issues of this case as will be more fully addressed by Plaintiff below.

The Department disputes § 4 of Defendants’ Facts, as it mischaracterizes and detracts
from the real issues of this case as will be more fully addressed by Plaintiff below. Lenard
Briscoe (Briscoe) testified he would not have invested with Marsha Schubert (Schubert) if he had
known she was committing a securities fraud. Transcr. Depo. Lenard Briscoe, Ex. 2, p. 39, lines
1-2. In addition, as a former director of a bank, Briscoe testified he would have not allowed a
bank customer to operate on uncollected funds in a six figure amount for as short of a period as
three months Transcr. Depo. Lenard Briscoe, Ex. 2, p. 40, lines 13-23, and, if a customer was
operating a check kite, he would have stopped it as soon as he could. Transcr. Depo. Lenard
Briscoe, Ex. 2, p. 41, lines 3-6.

The Department disputes § 5 of Defendants’ Facts, as it mischaracterizes and detracts

from the real issues of this case as will be more fully addressed by Plaintiff below. Stephen




Pollard testified he would not have invested with Schubert if he had known she was committing
a securities fraud and/or operating a Ponzi scheme. Transcr. Depo. Stephen Pollard, Ex. 3, p. 35,
lines 21-24; p. 36, lines 4-6. Loren Pollard testified he would not have invested with Schubert if
he had known she was committing a securities fraud and/or operating a Ponzi scheme. Transcr.
Depo. Loren Pollard, Ex. 4, p. 11, lines 19-20; p. 12 lines 1-3.

The Department disputes § 6 of Defendants’ Facts as it mischaracterizes and detracts
from the real issues of this case as will be more fully addressed by Plaintiff below. Bob
Mathews, former trustee of the William R. Mathews Trust, testified that he would not have
invested with Schubert if he had known she was committing a securities fraud. Transcr. Depo.
Bob Mathews, Ex. 5, p. 76, lines 21-24.

The Department disputes § 7 of Defendants’ Facts as Defendants knew, or should have
known, of the existence of the facts relating to the two checks of Lenard Briscoe, the checks of
L&S Pollard Farms, LLC, and the checks of the William R. Mathews Trust — all such exceeded
the $2,500 limit and were, or should have been, reviewed by the F&M Loan Committee.
Admitted by Defendants in Answer.

The Department disputes § 8 of Defendants’ Facts. Marsha Schubert was unjustly
enriched in the amount of $9,034,960.07. Affidavit of Dan Clarke, attached hereto as Exhibit 6,
qs.

Arguments and Authorities

In South Western Oklahoma Development Authority v. Sullivan Engine Works, Inc., 1996
OK 9, 910 P.2d 1052, the Oklahoma Supreme Court pronounced a two-prong test for adjudging
a participant or provider of aid liable in connection with the sale of securities. The required

elements of proof under Section 408 of the Predecessor Act are: (1) that the seller is liable [for




making untrue statements of material fact or material omissions in connection with the sale of
securities]; and (2) that the defendant aided or materially participated in the sale of securities by
the seller or had control over the seller. Id. at 1058.

Defendants continue to rely on their narrowly defined theory of this case, that is, the
accused participant or provider of material aid must be directly involved in the solicitation and/or
negotiation of a sale of a security. Consequently, Defendants limit the recitation of their
perceived material facts to the lack of direct communications between the Defendants and
Lenard Briscoe, Stephen Pollard, Loren Pollard or the trustee of the W.R. Mathews Trust. As
stated above, Plaintiff does not dispute the lack of such direct communications as to Defendants
John V. Anderson and John Tom Anderson.! However, in connection with a securities fraud
claim, “aiding and abetting liability extends beyond persons who engage, even indirectly, in [the]
proscribed activity; aiding and abetting liability reaches persons who do not engage in the
proscribed activities at all, but who give a degree of aid to those who do.” Central Bank of
Denver, N.A. v. First Interstate Bank of Denver, N.A4., 511 U.S. 164, 176 (1994).

Facts relating to the Defendants’ knowledge of and acquiescence to the check kite and
Ponzi scheme operated through the Schubert F&M Account become material when a broader
range of conduct constituting participation and/or material aid is considered utilizing legal
precedents under state and federal law. Klein v. Oppenheimer & Co., Inc., 130 P.3d 569, 584
(Kan. 2006) (courts interpreting state statutes with a provision similar to that in Section 408 of
the Predecessor Act have taken a broad view of conduct that may support a finding of joint and
several liability). Not all of the material facts, relating to the scope of Defendants’ conduct,

necessary to decide this matter were included by Defendants in their motion. As a result,

! Plaintiff notes that Ed Stanton, while senior vice-president of F&M Bank, endorsed the investment opportunity
through Schubert and Associates to certain Schubert investors. Transcr. Depo. Ed Stanton, attached hereto as
Exhibit 7, pp. 27-32 . See also Transcr. Depo. Chad Johnson, attached hereto as Exhibit 8, p. 50 lines 16-24.



Defendants’ motion for summary judgment should be denied on this basis alone. Summary
judgment is not appropriate if all of the material facts are not addressed by the moving party.
Strong v. Hanover Insurance Co., 2005 OK CIV APP 9, 106 P.3d 604, 607.

DEFENDANTS PARTICIPATED WITH OR PROVIDED MATERIAL AID TO
MARSHA SCHUBERT

Defendants’ arguments can be divided into two parts: (1) the conduct that may constitute
participation or material aid, and (2) those persons who may be adjudged jointly and severally
liable for such participation or aid. Defendants attempt to attack a broader view of conduct
supporting joint and several liability by arguing that the federal securities statutes, as a whole,
“may not be read expansively” when considering the scope of prohibited conduct. Defendants
cite to Central Bank of Denver, the landmark case holding that private civil liability does not
extend to those who aid and abet a securities violation under Section 10(b) of the Securities
Exchange Act of 1934 (Section 10(b)). Central Bank of Denver, at 184-185. While Defendants
note that they omitted citations and internal quotations from the quoted provision in their brief,
Defendants fail to note their omission of the regulatory references that are the subject of the
Supreme Court’s opinion, that is, references to Section 10(b) and Rule 10b-5 to which the
Central Bank decision is limited. Id. at 173. Thus, Defendants’ apply the Central Bank holding
with a very broad brush.

Further, Defendants cite to Central Bank in their argument to limit the scope of culpable
conduct under Oklahoma’s securities laws. As reflected in its ruling in South Western Oklahoma
Development Authority, the Oklahoma Supreme Court distinctly rejected the application of the
holding in Central Bank to actions brought under Section 408 of the Predecessor Act. Id. at

1058-1059. The Court clearly concluded that joint and several liability may be imposed against




a participant or provider of material aid based on the express language of Section 408 of the
Predecessor Act - language that does not appear under federal law. Id.

Arguments for narrowly construing Section 408 of the Predecessor Act and Section 1-509
of the Act are contrary to case law and other Oklahoma securities law provisions. For example,
it is an established tenet of statutory construction that statutes, like the securities laws, should be
construed broadly to effectuate their remedial purpose. Tcherepnin v. Knight, 389 U.S. 332, 336
(1967). In addition, Section 501 of the Predecessor Act and Section 1-608 of the Act promote a
general policy to maximize uniformity in regulation among states as well as with related federal
regulation; see also, Howell v. Ballard, 1990 OK CIV APP 92, 801 P.2d 127, 128; Mayfield v.
H.B. Oil & Gas, 1987 OK 106, 745 P.2d 732, 736 (Oklahoma Securities Act is to be construed
“so as to make uniform the laws of those states which have enacted the Uniform Securities
Act”); Day v. Southwest Mineral Energy, Inc., 617 P.2d 1334, 1339 (Okla. 1980) (Oklahoma
Supreme Court adopted the interpretative history of the federal securities laws when interpreting
the securities statutes of this state).

Defendants’ also rely on irrelevant cases relating to rules of statutory construction of their
apparent random choosing. Their reliance on Huffinan v. Oklahoma Coca-Cola Bottling
Company, 1955 OK 76, 281 P.2d 436; Oklahoma City Zoological Trust v. State of Oklahoma ex
rel. Public Employees Relations Board, 2007 OK 21, 158 P.2d 461; Savage v. Burton, 2008 OK
CIV APP 20, 178 P.3d 205; and Broadway Clinic v. Liberty Mutual Insurance Co., 2006 OK 29,
139 P.3d 873, is misplaced as to the matter at hand.

Unlike the securities provisions pertinent to this case, the statutes construed by the Court
in Huffman and Oklahoma City Zoological Trust contained specific language clearly limiting

application of the statutes to a certain class of cases or persons. For example, the issue in




Huffman related to the statutory list of occupations for which the legislature restricted
employment of children under sixteen years of age. In Oklahoma City Zoological Trust, the
statute in question limited the application of the Municipal Employees Collective Bargaining Act
to entities created and controlled by the State of Oklahoma or a municipality. The complete
quote from Huffinan that debunks Defendants’ assertions follows:

[wlhere the language of the statute is clear in limiting its application to a

particular class of cases and leaves no room for doubt as to the intention of the

legislature, there is no authority to transcend or add to the statute which may not

be enlarged, stretched, or expanded, or extended to cognate or related cases not

falling within its provisions. Id. at 440. (Emphasis added.)
Conveniently, Defendants ignore the limiting language in Huffinan and misapply this rule of
construction to securities statutes that do not limit their application to a particular case or class.
Sections 408 of the Predecessor Act and 1-509 of the Act do not contain limiting language like
that of the pertinent statutes in Huffman and Oklahoma City Zoological Trust. The language of
the securities statutes neither describes the conduct that constitutes participation or aid nor limits
in any way the culpable conduct constituting participation with or material aid to a violator of
this state’s securities laws.

With respect to their position on the persons who may be adjudged jointly and severally
liable under Oklahoma securities laws, Defendants present another disingenuous argument based

on Savage and Broadway Clinic.® Section 1-509(G) of the Act provides as follows:

The following persons are liable jointly and severally with and to the same
extent as persons liable under subsections B through F of this section:

* ok ok

2 Due to the differing language in the pertinent statutes in Savage and Broadway Clinic, the argument is not
applicable to Section 408 of the Predecessor Act. Section 408 (b) provides in pertinent part as follows: “Every
person who materially participates or aids in a sale or purchase made by any person liable under paragraph (1) or (2)
of subsection (a) of this section, or who directly or indirectly controls any person so liable, shall also be liable jointly
and serverally with and to the same extent as the person so liable . . . .”




5. Any other person who materially aids in the conduct
giving rise to the liability under subsections B through F of
this section, unless the person sustains the burden or proof
that the person did not know and, in the exercise of
reasonable care could not have known, of the existence of
the conduct by reason of which liability is alleged to exist.

Under the principle of ejusdem generis, the words of paragraph 5 of Section 1-509(G)
should be interpreted as applying to the same general class of persons described in paragraphs 1
through 4. However, in footnote 9 of their brief, the Defendants tie the general reference in
paragraph 5 only to the class of persons enumerated in paragraph 4. As a result, Defendants
mistakenly conclude that a person subject to joint and several liability must necessarily be a
regulated person and a participant “in a specific securities transaction.”

Clearly, the persons described in paragraphs 1-3 of Section 1-509(G) are not necessarily
engaged in the securities industry or subject to the Department’s regulatory jurisdiction.
Defendants are asking this Court to ignore the statutory language and to narrowly construe
paragraph 5 of Section 1-509(G) to exclude any person neither involved in the securities industry
nor engaged in the promotion of the sale of the security. This interpretation makes the language
of paragraphs 1 through 3 superfluous. Defendants are clearly wrong.

In an attempt to avoid deference to the Department, Defendants claim that Plaintiff’s
theory of the case is unreasonable and without merit. However, the United States Supreme Court
has recognized the role of a governmental agency in interpreting the statutes over which the
agency has administrative and enforcement authority. International Brotherhood of Teamsters,
Chauffeurs, Warehousemen and Helpers of America v. Daniel, 439 U.S. 551, 556 (1979). The
role of the agency in that process is governed by the clear meaning of the statute based on

“language, purpose and history.” Id. Further, the agency’s interpretation “should be upheld

unless it is unreasonable.” SEC v. Zandford, 535 U.S. 813, 819-820 (2002).




State courts have followed the same rule of statutory construction. In Oklahoma
Department of Mines v. Dahlgren, 1999 OK 95, § 15, 995 P.2d 1103, 1108, the Supreme Court
stated that a governmental enforcement agency “must be given great deference to proceed in a
manner it considers in the best interests of all parties involved.” [Citation omitted.] Likewise, in
Brant v. Bank of America, 31 P.3d 952, 958 (Kan. 2001), the Kansas Supreme Court, quoting In
Re Application of Zivanovic, 929 P.2d 1377 (Kan. 1996), stated:

Usually, interpretation of a statute by an administrative agency charged with the

responsibility of enforcing that statute is entitled to great judicial deference.

[Citation omitted.] The agency’s interpretation of a challenged statute may, in

fact, be entitled to controlling significance in judicial proceedings. Further, if

there is a rational basis for the agency’s interpretation, it should be upheld on

judicial review. [Citation omitted.] [Citations omitted in original.]

Deference to the Department of Securities in this case is appropriate because the
Oklahoma Legislature delegated to it the responsibility of enforcement of this state’s securities
laws. Plaintiff’s interpretation is reasonable and has merit. Plaintiff contends that its reliance on
Section 408 of the Predecessor Act and Section 1-509 of the Act is supported by the commonly
accepted meaning of the statutory provisions and the material facts present in this case. Those
material facts, with evidentiary support, are set forth in paragraphs 1-51 of Plaintiff’s motion for
summary judgment. Exhibit 1 hereto.

Defendants do not raise an issue as to the first element of proof: the existence of an
underlying securities violation. It is also beyond dispute that Defendants rendered banking
services to Schubert as she committed her securities fraud. The evidence presented by Plaintiff
establishes that the Defendants provided aid to or materially participated in Schubert’s fraud.

The methods by which a person can provide assistance to the primary wrongdoer vary

from case-to-case for purposes of establishing joint and several liability. Further, whether those

methods constitute participation or aid “is determined upon the facts of each case and not by a




fixed rule of law.” Luallin v. Koehler, 644 N.W. 2d 591, 596 (N.D. 2002).> For secondary
liability to attach, it is not necessary for the defendant to have acted in the offers and sales of the
securities or to have made the fraudulent misrepresentations or omissions. U.S. v. Mayo, 646
F.2d 369, 371 (9th Cir. 1981); U.S. v. Kessi, 868 F.2d 1097, 1105 (9th Cir. 1989); Kahn v. Chase
Manhattan Bank, N.A., 760 F.Supp. 369, 374 (S.D.N.Y. 1991). Furthermore, it is not necessary
for the accused to have knowledge of the misrepresentations, omissions or any other details of
the underlying fraud. Woods v. Barnett Bank of Fort Lauderdale, 765 F.2d 1004, 1012 (1 1™ Cir.
1985). In short, joint and several liability can be derived solely from the unlawful conduct of the
seller. Ainslie v. First Interstate Bank of Oregon, N.A., 939 P.2d 125, 137 (Or. Ct. App. 1997).

There are but a few times that the courts have considered conduct that constitutes aid or
material participation in connection with the sale of securities under Oklahoma law. See Howell,
1990 OK CIV APP 92; Odor v. Rose, 2008 WL 2557607 (W.D. Okla. 2008). However, the facts
of these cases have, by mere coincidence, involved the most basic form of aid or material
participation: the direct involvement in the solicitation or negotiation of the securities
transaction. Case law demonstrates a broader range of conduct constituting participation or
material aid. The legal support for this position is presented in Plaintiff’s Motion.

As to aiding and abetting by a bank, the basic proposition is that routine or regular
banking practices cannot form the basis for liability under the securities laws. Conversely,
employing unreasonable or atypical banking practices is a basis for such liability. The case of
Woodward v. Metro Bank of Dallas, 522 F.2d 84, 97 (5™ Cir. 1975), is frequently cited for the

proposition that banking assistance “constituting the daily grist of the mill” is insufficient to

3 This very statement by the court is contrary to the argument Defendants make in Section C.2 of their brief in
support.

10




establish joint and several liability. However, “if the method or transaction is atypical or lacks
business justification,” joint and several liability can be imposed. Id.

There are multiple cases in which affirmative acts by banks have been interpreted by the
federal courts to equate to “substantial assistance” in cases brought under an “aiding and
abetting” theory. See Sell v. Zions First National Bank, 2006 WL 322469 (D. Ariz.); Bald Eagle
Area School District v. Keystone Financial Inc., 1999 WL 719906 (W.D. Pa.); detna Casualty &
Surety Co. v. Leahey Construction Co., Inc., 219 F.3d 519 (6™ Cir. 2000); Ainslie v. First
Interstate Bank of Oregon, N.A., et al, 939 P.2d 125 (Or. App. 1997); State v. Diacide
Distributors, Inc., 561 N.W.2d 369 (Iowa 1997); Vendsouth, Inc. v. Arth, 2003 WL 22399581
(Bkrtcy. M.D.N.C.); Lawyers Title Insurance v. United American Bank, 21 F.Supp. 2d 785
(W.D. Tenn. 1998); Neilson v. Union Bank of California, N.A., 290 F.Supp. 2d 1101 (C.D. Cal.
2003); Judson v. Peoples Bank and Trust Co., 134 A.2d 761 (N.J. 1957); Kelly v. Central Bank
& Trust Co. of Denver, 794 P.2d 1037 (Colo. App. 1990); and Grace v. Corn Exchange Bank
Trust Co., 38 N.E.2d 449, 453, (N.Y. 1941). In these cases, the bank’s participation with or aid
to the primary wrongdoer did not include the solicitation or negotiation of the sale of a security.

DEFENDANTS DO NOT HAVE THE STATUTORY AFFIRMATIVE DEFENSE

A defendant may escape joint and several liability under the Predecessor Act by showing
he did not know, and could not have known, of the existence of the facts on which the seller’s
liability is based. See Section 408(b) of the Predecessor Act.* With no Oklahoma cases
addressing the knowledge factor as an affirmative defense, the holding of the Oregon court in
Prince v. Brydon, 764 P.2d 1370 (Or. 1988), provides guidance. The Oregon court in Prince

stressed that knowledge is relevant only as an affirmative defense noting that the drafters of the

* Section 1-509 of the Act provides an affirmative defense if the accused does not know, and in the exercise of
reasonable care could not have known, of the existence of the conduct by reason of which liability is alleged to exist.

11




Oregon securities statutes “took pains to make clear that the relevant knowledge is of ‘the
existence of the facts,” not of the unlawfulness of a sale.” Id. at 1372. Although the provision
may appear to impose a heavy burden on the accused who is attempting to exonerate himself, the
legislature’s choice of language was deliberate. Id. Knowledge of the “existence of the facts”
was the relevant factor deliberately chosen by the Oklahoma Legislature in establishing the
affirmative defense under this state’s securities laws. Section 408(b) of the Predecessor Act and
Section 1-509 of the Act.

While knowledge is pertinent only as an affirmative defense under Oklahoma securities
statutes, the knowledge of the accused is an element of proof for a plaintiff under federal law.
Woodward, 552 F.2d 94-95. As the test for determining the liability of an alleged aider and
abettor has evolved, the federal courts have concluded that the “substantial assistance” and
“knowledge” elements should be considered in relation to each other and not in isolation. SEC v.
Nacchio, 2009 WL 690306 (D. Colo.) at *7. Specifically, “the more acute a party’s knowledge
of the ongoing fraudulent scheme, the less substantial the acts constituting substantial assistance
need be, and vice-versa.” Id.

When evaluating the knowledge of the defendant in Diacide, the court incorporated a
similar test:

[a] party who engages in atypical business transactions or actions which lack

business justification may be found liable as an aider and abettor with a minimal

showing of knowledge. Conversely, a party whose actions are routine and part of
normal everyday business practices would need a higher degree of knowledge for
liability as an aider and abettor to attach.

Diacide at 378, citing Camp v. Dema, 948 F.2d 455, 459 (8th Cir. 1991).

The Diacide court described the evidence on which it relied to establish the knowledge of

the defendant as “circumstantial” but “persuasive and largely undenied.” Id. at 381-382. As

12




stated by the Woodward court, “knowledge” of the existence of a securities violation by the
accused aider and abettor must usually be inferred; knowledge does not have to be proven by
direct evidence but may be proven by circumstantial evidence based on the facts submitted.
Woodward at 95-97.

A determination that the requisite knowledge by the defendant bank to support the aiding
and abetting claim in Vendsouth, Inc. v. Arth was also based largely on circumstantial evidence:
the number of checks drawn on uncollected funds, the fact that the check kite extended over a
period of seventeen (17) months, and the size and nature of the checks deposited. Vendsouth,
2003 WL 22399581 *17. Specifically, the “on us” checks were 1,250 in number and totaled
$106,000,000 in amount; the checks were deposited on nearly a daily basis; many of the checks
were for amounts greater than $100,000 and some were for amounts greater than $200,000; the
deposited checks were not remittances from customers; and there were almost continuous
negative uncollected balances in the debtor’s account. /d. The court ultimately concluded as to
the aiding and abetting claim that:

[t]aken together, [the bank’s] knowledge of the “on us” deposits combined with

the benefits to the bank by the continuation of the fraud and the fact that but for

the continued acceptance of the “on us” checks and granting of provisional credit,

the check kite could not have continued, the plaintiff has put forth evidence of

sufficient facts to defeat [the bank’s] motion for summary judgment. Id. at *18.

Except as to degree, the critical facts cited above by the Vendsouth court parallel the
uncontroverted facts in the case at hand. While the Defendants’ conduct here is much more
egregious, the result is still the same. Like the defendants in Diacide and Vendsouth, the
Defendants materially aided Schubert’s securities fraud by consciously deciding to allow

Schubert to operate a massive, illegal check kite over a period of many months, while financially

benefiting from the receipt of fees and interest charges.
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Defendants claim to have no knowledge of Schubert’s misrepresentations and omissions
because they did not communicate with short investors and were not present during
communications between Schubert and the investors. However, knowledge of bank officers is
knowledge of the bank concerning matters coming within the scope of their authority. Curtis v.
Connly, 257 U.S. 260, 264 (1921); First National Bank of Kiowa v. Mee, 1927 OK 267, 259 P.
523, 527. Bank officers and employees, Ed Stanton, Chad Johnson, Justin Tarrant, and Beth
Armer, had first hand knowledge of Schubert’s investment program as they were purported
investors. The knowledge gained by the individual bank officers and employees was closely
intertwined with their duties at F&M Bank. For instance, loan officers Johnson and Tarrant were
involved in making loans to Schubert; it would have been within the scope of their duties to
investigate Schubert’s financial condition and business in connection with making those loans.

Although the Andersons may not have personally spoken with investors or had first hand
knowledge of the representations that Schubert was making, the bank officers discussed their
“investments” freely within the bank and in the presence of the Andersons. The bank officers’
participation in Schubert’s investment opportunity was common knowledge within the bank and
in the community. John V. Anderson stated in his interview with the FBI that he thought the
returns being made by the bank officers were “too good to be true.” Such knowledge of
Defendant John V. Anderson was knowledge of F&M Bank. At the very least, the disclosures
made by the bank officers to the Andersons put the Andersons on notice that they should make
further inquiry. State v. Emery, 1918 OK 466, 174 P. 770, 772.

Briscoe’s testimony as to Defendants’ awareness of his investments is not relevant. The
relevant factor is Defendants’ knowledge or awareness of the deposits into the Schubert F&M

Account of Briscoe’s “large item” checks dated May 19, 2004, and October 4, 2004, and the lack
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of a corresponding purchase of securities by Marsha Schubert. Likewise, the Pollards’ testimony
as to Defendants’ awareness of the investments by L&S Pollard Farms, LLC (LLC), is not
relevant. The relevant factor is Defendants’ knowledge or awareness of the deposits into the
Schubert F&M Account of the LLC’s “large item” third-party checks dated May 31, 2004; June
9, 22, 24 and 28, 2004; and October 1, 2004, and the lack of a corresponding purchase of
securities by Marsha Schubert. Further, Mathews’ testimony as to Defendants’ awareness of the
investments by the trust is not relevant. Once again, the relevant factor is Defendants’
knowledge or awareness of the deposits of checks from the trust into the Schubert F&M
Account.

The final proposition in Defendants’ motion for summary judgment involves the tracing
of funds. Contrary to Defendants’ assertions, Plaintiff has been able to trace the claimed losses
of the Short Investors to Schubert.

CONCLUSION

Defendants’ motion for summary judgment should be denied because they failed to
address all material facts and such motion is not appropriate as a matter of law. Schubert
unequivocally states that she relied on the float created by her check kite to make the continual
distributions of fictitious investment returns. Defendants’ tolerance and acquiescence to
Schubert’s check kite, by paying the distribution checks drawn on uncollected funds, was
“intrinsically related to” and “in connection with” the sale of securities. Schubert created the
illusion of Schubert and Associates as a prospering and legitimate company — an illusion that
induced the Short Investors to invest. The Defendarnts’ failure to stop Marsha Schubert’s
banking practices further concealed Schubert’s fraudulent misrepresentations and omissions and

enabled the continuation of her scheme resulting in the financial losses to the Short Investors.
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Participation in the daily loan committee meetings provided Defendants with access to all
“Large Item” transactions effected through the Schubert F&M Account. The Defendants’
involvement in Schubert’s check kite clearly evidences their connection to the use and misuse of
investor funds and to the fraudulent sales of securities by Schubert. Any “conduct undertaken to
keep a securities fraud Ponzi scheme alive is conduct undertaken in connection with the purchase
and sale of securities.” Sell v. Zions First National Bank, 2006 WL 322469 (D. Ariz.) at *11
(citation omitted).

Schubert made the payments of fictitious profits by issuing checks drawn on uncollected
funds and relying on the float created by a check kite. With knowledge of the activity in and
through the Schubert F&M Account, Defendants allowed a Ponzi scheme and a check kite to
perpetuate over the years. The actions of Defendants herein were atypical, knowing and
purposeful, and therefore, not in conformance with normal banking practice.

Defendants provided aid to or materially participated in Marsha Schubert’s fraudulent
activities and are jointly and severally liable to the same extent as Marsha Schubert pursuant to
Section 408 of the Predecessor Act and Section 1-509 of the Act. The facts stated in Plaintiff’s
Motion and evidentiary materials attached thereto establish that no genuine issue of material fact
exists regarding the Plaintiff’s cause of action, and as such, Plaintiff is entitled to summary
judgment against Defendants. Further, Plaintiff is entitled to summary judgment as a matter of

law. Defendants’ motion should be denied.
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Respectfully submitted,

/s

Melanie Hall, OBA #1209

Gerri Stuckey, OBA #16732
Amanda Cornmesser, OBA #20044
Oklahoma Department of Securities
120 N. Robinson, Suite 860
Oklahoma City, OK 73120
Attorneys for Plaintiff, Oklahoma
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[ hereby certify that a true and correct copy of the Plaintiff’s Response to Defendants’
Motion for Partial Summary Judgment, was mailed this 14th day of May, 2009, by depositing it
in the U.S. Mails, postage prepaid, to the following counsel of record:

Matthew C. Kane, Esq.
Grant M. Lucky, Esq.
Patrick J. Ryan, Esq.
Daniel G. Webber, Jr., Esq.
Ryan, Whaley & Coldiron
119 N. Robinson, Ste. 900
Oklahoma City, OK 73102

Ann L. Hoover
5611 SW Barrington Ct. S, Ste. 100
Topeka, KS 66614-2489

Joseph H. Bocock, Esq.

Spencer F. Smith, Esq.

McAfee & Taft, A Professional Corporation
211 N. Robinson Ave, 10th F1.

Oklahoma City, OK 73102-7102

Kurtis Ward, Esq.

Nantucket Office Building
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)
)
)
)
)
)
)
)
)
)
Robert Lynn Pourchot Trust, et al., )
)
)

Intervenors.

PLAINTIFF’S MOTION FOR SUMMARY JUDGMENT

Plaintiff, Oklahoma Department of Securities, ex rel. Irving L. Faught, Administrator,
pursuant to Rule 13, Rules for the District Courts of Oklahoma, moves for summary judgment
against Defendants Farmers & Merchants Bank, Farmers & Merchants Bancshares, Inc., John V.
Anderson, and John Tom Anderson (collectively, the “Defendants”). Based on the
uncontroverted facts and authority set forth herein, summary judgment should be entered against
Defendants.

STATEMENT OF MATERIAL FACTS

1. Farmers & Merchants Bank (F&M Bank) is a state chartered bank located in
Crescent, Oklahoma. Admitted in Defendants’ Answer, attached hereto as Ex. A, T 1.

2. Farmers & Merchants Bancshares, Inc. (Bancshares), an Oklahoma corporation, is

the holding company of F&M Bank, N.A., Admitted in Defendants’ Answer, Ex. A, 2.

EXHIBIT




3. John V. Anderson, an individual, resides in or near Crescent, Oklahoma. John V.
Anderson is, and at all times material hereto was, Chairman of the Board of Directors of F&M
Bank. John V. Anderson and his wife own controlling interests in Bancshares. Admitted in
Defendants’ Answer, Ex. A, 1 3.

4. John Tom Anderson, an individual, resides in or near Crescent, Oklahoma. J ohn
Tom Anderson is, and at all times material hereto was, President/Chief Executive Officer and a
director of F&M Bank. John Tom Anderson, the son of John V. Anderson, owns an interest in
Bancshares. Admitted in Defendants’ Answer, Ex. A, 4.

5. From May of 1992 to April of 2004, Marsha Schubert (Schubert) was registered
as a broker-dealer agent of AXA Advisors, LLC (AXA), a registered broker-dealer and
investment adviser. From May of 2000 to April of 2004, Schubert was registered as an
investment adviser representative of AXA. In May of 2004, Schubert became registered as a
broker-dealer agent of Wilbanks Securities, Inc., a registered broker-dealer. Aff. of Carol Gruis
attached hereto as Ex. B,  4-6.

6. At all times material hereto, Schubert owned account number 34-7477 at F&M
Bank (Schubert F&M Account) and account number 35-9424 at F&M Bank (Kattails Account)
(collectively, the “F&M Accounts”). Kattails was a small retail business in Crescent, Oklahoma,
owned in part by Schubert. Aff. of Dan Clarke, Ex. C, 3 and 12.

7. Prior to December 2002, the Schubert F&M Account was classified as a personal
account. The status of the account was changed from personal to business in December 2002.
Clarke Aff,, Ex. C, 5.

8. Schubert, doing business as Schubert and Associates, perpetrated a securities

fraud in violation of federal and state laws including the Oklahoma Uniform Securities Act of




2004 (Act), Okla. Stat. tit. 71, §§ 1-101 through 1-701 (Supp. 2003), and the Oklahoma
Securities Act (Predecessor Act), Okla. Stat. tit. 71, §§ 1-413, 501, 701-703 (1991 & Supp.
2003). Aff. of Marsha Kay Schubert attached hereto as Ex. D; Order of Permanent Injunction
attached as Ex. E, Oklahoma Department of Securities ex rel. Irving L. Faught, Admiﬁistrator V.
Marsha Schubert, et al., CJ 2004-256.

9. Between December of 1999 and October of 2004 (the “Relevant Period”),
Schubert deposited funds in excess of Two Hundred Sixty-Five Million Dollars ($265,000,000)
into the Schubert F&M Account. Clarke Aff., Ex. C, § 6.

10.  During the Relevant Period, Schubert, doing business as Schubert and Associates,
accepted funds from investors in excess of Two Hundred Million Dollars ($200,000,000).
Clarke Aff., Ex. C, 9 7. Schubert promised large profits from the investments she would make
on their behalf. Schubert Aff., Ex. D, 5.

11.  In connection with the fraudulent sales of securities, Schubert represented to
investors that she would invest their funds in a legitimate venture and return large profits
resulting from the success of the investments. Schubert Aff., Ex. D, { 5.

12. When she accepted their investment dollars, Schubert did not tell investors: (a)
that she was committing securities fraud; (b) that she was violating state and federal securities
laws; (c) that she was not going to invest their monies; (d) that she was acting outside the scope
of her association with the brokerage firm with which she was registered; and/or () that she was
perpetuating a “Ponzi” scheme. Schubert Aff., Ex. D, ] 21.

13.  The majority of the investment proceeds obtained by Schubert were deposited

into the Schubert F&M Account where the proceeds were commingled with proceeds of bank




loans and her personal funds. A portion of the investment proceeds was deposited into the
Kattails Account. Clarke Aff., Ex. C, §7.

14.  Schubert did not make the investments that she represented to investors she would
make. Investor funds, Schubert’s personal funds and borrowed capital from F&M Bank were the
only sources of revenue for Schubert and Associates. Schubert used these sources of funds to
make payments of fictitious investment retufns to her investors. Schubert Aff., Ex. D, 76, 7
and 9.

15.  Payments of fictitious investment returns were necessary to create the appearance
of legitimacy and success that enabled Schubert to continue the securities fraud for as long as she
did. Schubert Aff., Ex. D, 8.

16.  Initially, Schubert used funds from her personal and business bank accounts and
her husband’s farm account, for which she was an unauthorized signatory, to pay fictitious
investment returns to investors. As the balances in those accounts became inadequate to cover
the returns she told investors that they had made, Schubert borrowed money and also used the
commingled investor funds to pay the fictitious returns. Schubert Aff., Ex. D, 9.

17. When she paid fictitious investment returns to investors, Schubert did not tell
them (a) that the payments were anything other than a return on their investments; (b) that the
primary source of the payments was other investors’ monies; and/or (c) that the checks and wires
were drawn on insufficient or uncollected funds. Schubert Aff., Ex. D, §22.

18.  Investors have testified in depositions taken in this matter that they did not know,
and that they would’not have invested through Schubert and Associates if they had known, any
one of the following facts: (a) that Schubert was committing securities fraud; (b) that she was

not going to invest their monies as promised; (c) that she was acting outside the scope of her




association with the brokerage firm with whom she was registered; (d) that she was orchestrating
and perpetuating a “Ponzi” scheme; (€) that a primary source of the payments of investment
returns was other investors’ monies; and/or (f) that she was orchestrating and perpetuating a
check kite. Transcr. Depo. Lenard Briscoe, Ex. F; 38:25-39:24; Transcr. Depo. Stephen Pollard,
Ex. G, 35:21-37:10; Transcr. Depo. Robert Mathews, Ex. H, 76:17-24; Transcr. Depo. Loren
Pollard, Ex. I, 11:19-12:12.

19.  Investors lost in excess of Nine Million Dollars ($9,000,000) in the Ponzi Scheme
(Short Investors). Clarke Aff., Ex. C, § 8. Sixty-Seven (67) Short Investors with outstanding
losses totaling $3,558,026.56 still remain. Aff. of Doug Jackson, Ex. J, §{ 11-12.

20.  As a result of her fraudulent conduct, Schubert was enjoined and ordered by the
Logan County District Court to make restitution. Order of Permanent Injunction attached as Ex.
E, Oklahoma Department of Securities ex rel. Irving L. Faught, Administrator v. Marsha
Schubert, et al., CJ 2004-256.

The Check Kite

21.  To further prevent the discovery of the truth about her activities, Schubert devised
a scheme involving a continual movement of funds between third party bank accounts that she
controlled and the F&M Accounts. Relying on the float created by this activity, Schubert paid
fictitious investment returns using insufficient and/or uncollected funds in the Schubert F&M
Account. Schubert Aff., Ex. D,  10; Clarke Aff., Ex. C, Y 17-36.

22.  The third party bank accounts that Schubert used extensively to continue the
securities fraud were those of Lance Berry (Berry), Bob Mathews (Mathews) and Marvin Wilcox

(Wilcox). Schubert Aff., Ex. D,  11; Clarke Aff., Ex. C, 1Y 27-36.




23.  On at least one occasion, Chad Johnson (Johnson), an F&M loan officer,
suggested to Schubert that Berry, Mathews and Wilcox open accounts at F&M for their
investment purposes in order to eliminate the reoccurring uncollected funds issue in the Schubert
F&M Account. Schubert Aff., Ex. D, Y 15; Transcr. Depo. Chad Johnson, Ex. K, 59:2-13.

24.  Schubert stopped using the F&M accounts of Berry, Mathews and Wilcox
because good or collected funds were not attainable in the Schubert F&M Account or the F&M
accounts of Berry, Mathews and Wilcox. Schubert Aff., Ex. D, 1 15.

25.  In the end, Mathews was unjustly enriched in an amount in excess of Five
Hundred Twenty Thousand Dollars ($520,000). Wilcox was unjustly enriched in an amount in
excess of Five Hundred Thousand Dollars ($500,000). Berry was unjustly enriched in an amount
in excess of Thirty-Three Thousand Dollars ($33,000). Clarke Aff., Ex. C, §133-35.

26.  As earlier investors received their purported investment returns, the word spread
to other persons who then invested with Schubert. Short Investors invested with Schubert after
hearing of the returns Berry, Mathews and Wilcox were receiving. Briscoe Transcr. Depo., Ex.
F, 9:11-14; Stephen Pollard Transcr. Depo., Ex. G, 9:4-12.

Defendants’ Involvement

27. At all times material hereto, the F&M Bank loan committee met each business
day to review the previous day’s business. The loan committee members reviewed new requests
for loans, renewed loans, extensions or deferrals of loans, overdrafts, and “large items.”
Admitted in Defendants’ Answer, Ex. A, 9 93.

28. F&M Bank defined a “large item” as any deposit into an F&M Bank account or

any check drawn on an F&M Bank account in an amount greater than Twenty-Five Hundred

Dollars ($2,500). Admitted in Defendants’ Answer, Ex. A, § 94. Seventy-seven percent (77%)




of the number of deposits into the Schubert F&M Account were “large items.” Clarke Aff,, Ex.
Cq11.

29.  During the Relevant Period, John V. Anderson, John Tom Anderson, and Johnson
served on the F&M Bank loan committee. Johnson Transcr. Depo., Ex. K, 40:18 -41:4.

30. Ed Stanton (Stanton ) and Justin Tarrant (Tarrant) served on the F&M Bank loan
committee until their departures from the bank in March of 2004. Stanton Transcr. Depo., Ex. L,
8:2-12; Transcr. Depo. Justin Tarrant, Ex. M, 13:6-8, 68:7-14.

31.  Johnson, Stanton, and Tarrant received “large item” distributions of purported
investment returns from the Schubert F&M Account. Clarke Aff., Ex. C, 1 60-78.

32.  Jordan Carris served on the F&M Bank loan committee beginning in June of 2004
and regularly observed the Schubert F&M Account on the bank’s internal reports relating to
uncollected fund balances. Transcr. Depo. Jordan Carris, Ex. N, 14:18-15:11, 17:23-18:15.

33.  Pursuant to F&M Bank policy, all outgoing wire transfers required advance
approval by a loan officer. Admitted in Defendants’ Answer, Ex. A, 195.

Knowledge of Defendants

34.  John V. Anderson assumed responsibility for addressing the issues raised by the
uncollected fund balances in the Schubert F&M Account. Johnson Transcr. Depo., Ex. K,
134:14-21; Stanton Transcr. Depo., Ex. L, 36:9-19, 48:18-20.

35. John V. Anderson frequently reviewed the Schubert F&M Account and was
aware that Schubert was routinely operating on large uncollected balances in that account.
Transcr. Depo. Melissa Moon, Ex. O, 22:4-15, 31:1-9. John V. Anderson reviewed the deposits

made into the Schubert F&M Account that were set aside by F&M Bank tellers as the deposits




were made, at the request of John V. Anderson. Transcr. Depo. Beth Armer, Ex. P, 35:1-20;
Johnson Transcr. Depo., Ex. K, 134:2-13.

36.  John V. Anderson discussed the uncollected fund balances in the Schubert F&M
Account during many of the morning loan committee meetings. Stanton Transcr. Depo., Ex. L,
36:12-15; Carris Transcr. Depo., Ex. N, 12:4-11; Moon Transcr. Depo., Ex. O, 50:19-52:4.

37.  On multiple occasions, John V. Anderson communicated with Schubert about
getting her F&M Accounts into a collected fund status and requested collateral to secure the
uncollected balances in those accounts. Schubert Aff., Ex. D, § 14; FBI Form 302, Ex. Q.

38. When Schubert continued to operate on a large uncollected balance, John V.
Anderson directed that the Schubert F&M Account be reclassified from a personal checking
account to a business account in December of 2002. Thereafter, F&M Bank treated the
uncollected balances in the Schubert F&M Account as unsecured loans, and the bank assessed a
service charge each month on the average uncollected balance in the Schubert F&M Account.
FBI Form 302, Ex. Q. The first such service charge was accessed in January of 2003. Clarke
Aff., Ex. C,  26.

39. John V. Anderson knew that Schubert was kiting checks between her F&M
Accounts and the bank accounts of other persons at NBanC in Kingfisher, Oklahoma, on a very
regular basis. FBI Form 302, Ex. Q.

40. John V. Anderson monitored the accounts of Berry, Mathews and Wilcox during
the time that they maintained checking accounts at F&M Bank. Stanton Transcr. Depo., Ex. L,
40:10-14.

41. John V. Anderson knew that at least two of the F&M loan officers, Stanton and

Johnson, invested through Schubert and Associates. John V. Anderson believed Stanton and




Johnson were receiving investment returns of 20-30% through Schubert and advised them that
the rates seemed “too good to be true.” FBI Form 302, Ex. Q.

42. John Tom Anderson knew that Schubert was operating on large uncollected
balances in the Schubert F&M Account from the morning loan committee meetings. Stanton
Transcr. Depo., Ex. L, 36:12-15; Carris Transcr. Depo., Ex. N, 12:4-11; Moon Transcr. Depo.,
Ex. O, 50:19-52:4.

43. On at least one occasion, John Tom Anderson talked with Dennis Themer,
President of the Kingfisher, Oklahoma branch of NBanC, and learned that the NBanC accounts
of Berry, Mathews and Wilcox used by Schubert in the check kite were operating on uncollected
funds. Transcr. Depo. Dennis Themer, Ex. R, 38:5-24; Transcr. Depo. Jim Talkington, Ex. S,
45:19-46:22.

44.  Johnson allowed Schubert to liquidate a maturing certificate of deposit owned by
Schubert Implement, an entity owned by Leland Schubert, and deposit the proceeds into the
Schubert F&M Account. Schubert had no authority over any account related to Leland Schubert.
Schubert used the proceeds from the liquidation of the certificate of deposit to pay fictitious
investment returns to investors. Schubert Aff., Ex. D, §20; Clarke Aff., Ex. C, { 47-48.

45.  F&M Bank transferred funds from an F&M Bank account for the estate of Leland
Schubert to the Schubert F&M Account. Schubert was not authorized to make transfers from the
F&M Bank account for the estate of Leland Schubert. Schubert used the transferred funds to pay
fictitious investment returns. Schubert Aff., Ex. D, first § 21; Clarke Aff,, Ex. C, { 43-46.

46.  Inthe spring of 2004, Johnson spoke with Michael Brennan (Brennan), an outside
consultant to F&M Bank, about his investment with Schubert and, specifically the lack of

statements from her. Brennan raised the question of whether the activity might be a Ponzi



scheme. Johnson Transcr. Depo., Ex. K, 71:3-72:12; Transcr. Depo. Michael Brennan, Ex. T,
20:1-21:20.

47. Brennan also spoke with Melissa Moon, the Bank Secrecy Act officer for F&M
Bank, regarding the possibility that Schubert’s activities involved a Ponzi scheme. Brennan
Transcr. Depo., Ex. T, 21:21-25; Moon Transcr. Depo., Ex. O, 13:16-24.

48.  The uncollected fund balances in the Schubert F&M Account were in greater
amounts than allowed in any other F&M Bank account. Moon Transcr. Depo., Ex. O, 53:1-20.

49.  The Schubert F&M Account was allowed to operate on uncollected funds for a
longer period of time than other F&M Bank customers. Stanton Transcr. Depo., Ex. L, 47:14-18.

50. Defendants did not follow normal banking practices in connection with the
Schubert F&M Account. Aff. of Harry Potter, Ex. U; Jackson Aff., Ex. J, 1 9-10.

51. If, at any time, Defendants had refused to approve payment of the checks drawn
on insufficient and/or uncollected funds, the payments of fictitious investment returns would
have stopped and Schubert’s fraud would have come to an end. Schubert Aff., Ex. D, 117.

ARGUMENTS AND AUTHORITIES

THERE IS NO SUBSTANTIAL CONTROVERSY
AS TO MATERIAL FACTS

The summary judgment procedure authorized by Rule 13 of the Rules of the District
Courts of Oklahoma provides a method to dispose of cases where no genuine issue exists for any
material fact, or where only a question of law is involved. When a party demonstrates to the
court that no controversy exists as to any material facts, and the moving party is entitled to
judgment as a matter of law, the Court has a duty to enter summary judgment in favor of that

party. Rule 13, Rules for the District Courts of Oklahoma, OKLA. STAT. ANN. TIT. 12, Ch.2,

App. (Rule 13).
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PLAINTIFF IS ENTITLED TO SUMMARY JUDGMENT AS A MATTER OF LAW

Oklahoma statutes establish a cause of action for participating in or providing aid to a
fraudulent sale of securities. See Section 408 of the Predecessor Act and Section 1-509 of the
Act. The pertinent statutes provide that a person, who is not himself the seller of the security, is
liable in connection with the fraudulent sale of securities if he “materially participates” or
provides “material aid” to the actual seller. Specifically, subsection (b) of Section 408 of the
Predecessor Act, a uniform act provision, states as follows:

Every person who materially participates or aids in a sale or purchase made by

any person liable [for making untrue statements of material fact or material

omissions in connection with the sale of securities], or who directly or indirectly

controls any person so liable, shall also be liable jointly and severally with and to

the same extent as the person so liable, unless the person who so participates, aids

or controls, sustains the burden of proof that he did not know, and could not have

known, of the existence of the facts by reason of which liability is alleged to

exist.!
I. REQUIRED PROOF FOR JOINT AND SEVERAL LIABILITY

In South Western Oklahoma Development Authority v. Sullivan Engine Works, Inc., 1996
OK 9, 910 P.2d 1052 (Okla. 1996), the Oklahoma Supreme Court pronounced a two-prong test
for adjudging a participant or provider of aid liable in connection with the sale of securities. The
required elements of proof under Section 408 of the Predecessor Act are: (1) that the seller is
liable [for making untrue statements of material fact or material omissions in connection with the

sale of securities]; and (2) that the defendant aided or materially participated in the sale of

securities by the seller or had control over the seller. Id. at 1058. A defendant may escape joint

! The required elements of proof for providing material aid under Section 1-509 of the Act are the same as those
under the Predecessor Act.
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and several liability under the Predecessor Act by showing he did not know, and could not have
known, of the existence of the facts on which the seller’s liability is based.? See Section 408(b).

A. First Element of Proof: Underlying Securities Violation

The first element of proof has clearly been established in this case. Schubert was
adjudged liable for securities fraud by the District Court of Logan County and ordered to make
restitution to the Short Investors.  Schubert’s fraud was based on omissions and
misrepresentations in connection with the sale of the securities.

The materiality of alleged misrepresentations and omissions is established using a
“reasonable investor” test. That is, if a reasonable investor would have considered the
information important in making his investment decision, the misrepresentations and omissions
were material. Woodward v. Metro Bank of Dallas, 522 F.2d 84, 93 (5th Cir. 1975); see also
Lloyds of America, LTD, v. Theoharous, 2005 WL 3115329 (OKkl. Dist.) at *7. Short Investors
have testified in depositions taken in this matter that they did not know, and that they would not
have invested through Schubert and Associates if they had known, any one of the following
facts: (1) that Schubert was committing securities fraud; (2) that she was not going to invest
their monies as promised; (3) that she was acting outside the scope of her association with the
brokerage firm with whom she was registered; (4) that she was orchestrating and perpetuating a
Ponzi scheme; (5) that a primary source of the payments of investment returns was other
investors’ monies; and/or (6) that she was orchestrating and perpetuating a check kite. Thus,
Schubert’s misrepresentations and omissions were material.

Schubert admits in her affidavit attached hereto that she perpetuated her securities fraud

through a Ponzi scheme and check kite. In a Ponzi scheme, “money from new investors is used

2 pursuant to Section 1-509 of the Successor Act, a defendant is entitled to the affirmative defense if he shows that
he did not know, and in the exercise of reasonable care could not have known, of the existence of the conduct on
which the seller’s liability is based.
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to pay . . . earlier investors in order to create an appearance of profitability and attract new
investors so as to perpetuate the scheme.” In re Manhattan Investment Fund Ltd., 2007 WL
4440360 (S.DN.Y.) at *4. The payments to the earlier investors are made to “forestall
disclosure of the fraud.” Id. at *8. The court in Bald Eagle Area School District v. Keystone
Financial, Inc., 1999 WL 719906 (W.D. Pa.), in describing a Ponzi scheme stated:

The very nature of a Ponzi scheme means that the fraud continues over a period of

time. In other words, the fraud is not limited to one transaction. The viability of

the scheme rests upon keeping it afloat, and enticing others to invest. Id. at *6.

The material misrepresentations and omissions Schubert made to just one investor
harmed all investors because the misrepresentations and omissions allowed her to continue the
Ponzi scheme and receive more and more investor money. Neilson v. Union Bank of California,
N.A., 290 F.Supp. 2d 1101, 1132 (C.D. Cal. 2003). Schubert kept her fraudulent scheme afloat
and enticed others to invest by consistently making distributions of fictitious investment returns
from her F&M Bank account with funds she did not have or funds that did not even exist. vAny
“conduct undertaken to keep a securities fraud Ponzi scheme alive is conduct undertaken in
connection with the purchase and sale of securities.” Sell v. Zions First National Bank, 2006 WL
322469 (D. Ariz.) at *11 (citation omitted).

Like Schubert’s Ponzi scheme, the fraud in Sell entailed distributions to investors who
were told that the money they were receiving was the fruit of “bona fide, existing and performing
loans.” The money was actually obtained from other investors who too believed they were
investing in “bona fide, existing and performing loans.” Id. at *9. The Sell court opined that
“[t]he disbursement[s] of money from more recent investors to older investors . . . are, in other
words, ‘in connection with’ securities fraud.” Sell at *10. The plaintiffs in Bald Eagle claimed

the defendant, acting as a custodial bank, enabled a securities fraud to continue by allowing the
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primary wrongdoer to utilize monies in the custodial account to operate and conceal a Ponzi
scheme. Bald Eagle at *2. The court found the culpable conduct of the defendant bank was
“intrinsically connected” to the Ponzi scheme and in connection with the purchase or sale of
securities. /d. at *6.

A check kite is illegal and by its very nature is a form of bank fraud. Frost National
Bank v. Parker, 1999 WL 33438078 (C.D. Ill.) at *1. Check kiting occurs:

when a person draws on an account at one bank, deposits the checks in another

bank, and then secures the cash before the checks’ actual collection by the first

bank. Further, check kiting involves the continual movement of funds from bank

to bank. Due to such a scheme, the check-kiting customer’s account will show a

positive balance due to deposits into the account. However, these are “ledger

balances” which do not represent actual funds in the subject account.

Oxford Bank & Trust v. Hartford Accident & Indemnity Co., 698 N.E. 2d 204, 207 (11l. App. Ct.
1998). The “ledger balances” referenced above are also called “uncollected funds”, i.e., funds
posted to a bank customer’s account that have not been finally paid by the bank on which the
funds were drawn. Norwest Bank Black Hills, N.A. v. Rapid City Teachers Federal Credit Union
(No. 4122), 433 N.W.2d 560, 564 (S.D. 1988). By taking advantage of the delay in the check
collection process, the successful check kiter has the use of the bank’s money, interest free, if the
bank grants provisional credit for the deposited checks. Frost at *1.

Schubert unequivocally states that she relied on the float created by her check kite to
make the continual distributions of fictitious investment returns. In the heyday of the chéck kite,
Schubert used her Schubert and Associates F&M Account and the NBanC accounts of Lance
Berry, Bob Mathews and Marvin Wilcox (collectively, “BMW”).3 Schubert effected her scheme

by continuously repeating a cycle of writing checks to BMW for amounts exceeding her actual

account balance, and then depositing checks written on the NBanC accounts of BMW to her

3 Early on in the fraud, Marsha Schubert similarly used the accounts of Johnny Stanbrough, the W.R. Mathews Trust
and the Betty R. Mathews Trust.
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Schubert F&M Account. F&M Bank granted provisional credit to the Schubert F&M Account
based on these deposits, thereby covering the checks Marsha Schubert had just written to BMW
and enabling Schubert to write other checks as well. Most of those “other checks” were written

by Schubert to pay purported investment profits to her defrauded investors.

In Aetna Casualty & Surety Co. v. Leahey Construction Co., Inc., 219 F.3d 519 (6th Cir.
2000), the primary wrongdoer manipulated its books for purposes of obtaining a surety bond on
its construction projects. Id. at 524. The company’s assets were inflated on its financial
statements by $275,000 through the proceeds of a four-day bank loan made at month end. Id. at
535. Litigation resulted after the company defaulted on three bonded projects. Id. at 524. The
court considered the loan to have established a critical level of credibility between the
construction firm and the bonding company. Id. at 537. “Because this credibility served as the
foundation for increased trust between the parties,” the court concluded that the bank
substantially assisted the underlying fraud. Id.

It follows from Sell and Bald Eagle that the Defendants’ tolerance and acquiescence to
Schubert’s check kite, by paying the distribution checks drawn on uncollected funds, was
“intrinsically related to” and “in connection with” the sale of securities. Schubert created the
illusion of Schubert and Associates as a prospering and legitimate company — an illusion that
induced the Short Investors to invest. The Defendants’ failure to stop Marsha Schubert’s
banking practices further concealed Schubert’s fraudulent misrepresentations and omissions and
enabled the continuation of her scheme resulting in the financial losses to the Short Investors.

B. Second Element of Proof: Material Participation or Aid

Without question, Marsha Schubert committed securities fraud. It is also beyond dispute

that Defendants rendered banking services to Schubert as she did so. The question before the

15




Court is whether the evidence establishes that the Defendants provided aid to or materially
participated in Schubert’s fraud.

The methods by which a person can provide assistance to the primary wrongdoer vary
from case-to-case for purposes of establishing joint and several liability. Assistance is not
defined by any particular act or acts. Bayhi v. State, 629 So.2d 782, 789 (Ala. Crim. App. 1993).
For secondary liability to attach, however, it is not necessary for the defendant to have acted in
the offers and sales of the securities or to have made the fraudulent misrepresentations or
omissions. Id. at 790; see also U.S. v. Mayo, 646 F.2d 369, 371 (9™ Cir. 1981); U.S. v. Kessi,
868 F.2d 1097, 1105 (9™ Cir. 1989); Kahn v. Chase Manhattan Bank, N.A., 760 F.Supp. 369, 374
(S.D.N.Y. 1991). Furthermore, it is not necessary for the accused to have knowledge of the
misrepresentations, omissions or any other details of the underlying fraud. Woods v. Barnett
Bank of Fort Lauderdale, 765 F.2d 1004, 1012 (1 1% Cir. 1985). In short, joint and several
liability can be derived solely from the unlawful conduct of the seller. Ainslie v. First Interstate
Bank of Oregon, N.A., 939 P.2d 125, 137 (Or. Ct. App. 1997).

While the culpable conduct at issue must be “material,” all that must be shown is “a
substantial causal connection” between the conduct in question and the resulting investment
losses. Mendelsohn v. Capital Underwriters, Inc., 490 F. Supp. 1069, 1084 (N.D. Cal. 1979). If
the aid “has a natural tendency to influence, or was capable of influencing, the decision of the
purchaser”, the aid is considered material. Connecticut National Bank v. Giacomi, 699 A.2d
101, 122 (Conn. 1997).

There are but a few times that the courts have considered conduct that constitutes aid or
material participation in connection with the sale of securities under Oklahoma law. See Howell

v. Ballard, 1990 OK CIV APP 92, 801 P.2d 127; Odor v. Rose, 2008 WL 2557607 (W.D. Okla.
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2008). However, the facts of these cases have, by mere coincidence, involved the most basic
form of aid or material participation: the direct involvement in the solicitation or negotiation of
the securities transaction. The case law of other states becomes relevant in demonstrating the
broader range of conduct constituting aid or material participation.*

It is an established tenet of statutory construction that statutes, like the securities laws,
- should be construed broadly to effectuate their remedial purpose. Tcherepnin v. Knight, 389
U.S. 332, 336 (1967). Consequently, courts interpreting state statutes with a provision similar to
that in Section 408 of the Predecessor Act have taken a broad view of conduct that may support a
finding of joint and several liability. Klein v. Oppenheimer & Co., Inc., 130 P.3d 569, 584 (Kan.
2006). For example, in Prince v. Brydon, 764 P.2d 1370 (Or. 1988),5 an investor who purchased
unregistered limited partnership interests sued the partnership’s attorney for participating in or
materially aiding the sale of the securities. The investor argued that the attorney’s role in
drafting the limited partnership agreement and the offering documents, including a tax opinion,
constituted material aid. The Oregon Supreme Court agreed and opined: “[w]hether one’s
assistance in the sale is ‘material’ does not depend on one’s knowledge of the facts that make
[the sale] unlawful; it depends on the importance of ome’s personal contribution to the
transaction.” Id. at 1371. The court further explained its findings as to the liability of the
attorney by saying:

[t]yping, reproducing, and delivering sales documents may all be essential to a
sale, but they could be performed by anyone; it is a drafter’s knowledge,

# See Section 501 of the Predecessor Act and Section 1-608 of the Act (general policy is to maximize uniformity in
regulation among states); see also, Mayfield v. H.B. Oil & Gas, 1987 OK 106, 745 P.2d 732, 736 (Oklahoma
Securities Act is to be construed “so as to make uniform the laws of those states which have enacted the Uniform
Securities Act”).

% Oregon, like Oklahoma, adopted the Uniform Securities Act.
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judgment, and assertions reflected in the contents of the documents that are
“material” to the sale. Id. at 1371.°

In another Oregon case, the appellate court addressed the issue of participation or
material aid in connection with securities sold in violation of a condition of the registration of
such securities under state law. Ainslie v. Spolyar, 926 P.2d 822 (Or. Ct. App. 1996). The
pertinent facts in Ainslie involved the escrow of the investment proceeds from the sale of limited
partnership interests to be released by the First Interstate Bank of Oregon (FIOR) on receipt of
full payment for all of the partnership units. Id. at 823-824. The defendant attorney prepared
instructions for a transaction between FIOR and The Oregon Bank that nominally resulted in
there being the required amount to cause the release of the escrowed monies. Id. at 825. The
fictitious transaction between the two banks involved paper adjustments to their correspondence
accounts and resulted in the release of the funds actually in escrow. Id. The defendant attorney
was found by the court to have materially aided the unlawful sale of securities based on the
extent and importance of his involvement in the fictitious banking transaction. Id. at 828.

In a significant companion case to Ainslie, the same plaintiffs sued FIOR and Security
Pacific Bank Oregon (formerly “The Oregon Bank”). Ainslie v. First Interstate Bank of Oregon,
NA., et al., 939 P.2d 125 (Or. App. 1997) (“dinslie II’). The court determined that liability
based on the role of an accused as a participant or provider of material aid “can be derivative
from the unlawful activities of the seller or other principals in the sale.” Id. at 137. The court,
relying on the opinion in Prince, reiterated that “liability as a participant or provider of material
aid depends on the extent and importance of the defendant’s involvement.” Id. at 137. However,

the court in Ainslie II further opined that:

6 Of additional importance is the court’s declaration that a finding of “material aid” does not depend in any way on
the knowledge of the accused. Id. at 1372. As will be addressed below, knowledge is relevant only as an
affirmative defense under Oklahoma law. Section 408 of the Predecessor Act and Section 1-509 of the Act.

18




although proof of direct unlawful activity by a defendant or its participation in the
seller’s unlawful acts themselves, as distinct from the sale generally, is not
essential to establish its liability as a participant, or material aider, proof of that
kind can nevertheless be relevant to the question; the extent and importance of the
defendant’s involvement in a sale can be shown by evidence of its connection with
unlawful activities as much as with any other aspects of the sale. Id. (emphasis in

original).
The court concluded that FIOR’s connection to the “use and misuse of investor funds” evidenced
the fact that FIOR “participated in and materially aided the sale and the unlawful activity itself.”
Id. at 138.

The Iowa Supre.me Court in State v. Diacide Distributors, Inc., 561 N.W.2d 369 (Iowa
1997), construed the comparable uniform act provision in that state’s code. The defendant was
accused of aiding and abetting a Ponzi scheme in which the seller, inter alia, represented that the
investment proceeds were to be used to purchase insecticide for subsequent distribution. Id. at
370. The court went to great lengths to enumerate the activities of Mr. McHose, the accused, to
include that: (a) Mr. McHose was aware that the company was selling the investment notes as he
was an investor himself: (b) Mr. McHose accepted his interest payments knowing the source of
such payments to be the proceeds from the sale of the notes to others; (c) Mr. McHose caused
checks to be issued to himself, his associates and/or affiliates that would not have cleared the
bank but for the deposit of investors’ monies; (d) Mr. McHose caused checks to be issued to
earlier investors that would not have cleared the bark but for the deposit of investors’ monies; (€)
in at least one instance, Mr. McHose deposited money from an investor and on the same day
made an interest payment to that investor from the same account; and (f) Mr. McHose did not see
funds directed to any insecticide supplier and, therefore, knew that the representations made to
investors as to the use of their funds were not true. Id. at 379-381. The court, describing the

services of Mr. McHose as not otherwise attainable by the wrongdoer, found his activities, over a
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two year period, constituted “substantial assistance” to the Ponzi scheme. Id. at 383. The court
also concluded that the Ponzi scheme would have collapsed long before it did without the aid of
Mr. McHose. Id.

The federal courts have established a “substantial assistance” standard that is evidenced
by a “substantial causal connection between the culpable conduct of the alleged aider and abettor
and the harm to the [investor]” or “encouragement or assistance [that] is a substantial factor in
causing the resulting tort.” Metge v. Baehler, 762 F.2d 621, 624 (8th Cir. 1985), cert. denied, 474
U.S. 1057 (1986) (citations omitted).” This “substantial assistance” standard is comparable to
the standard developed by the Oregon court in Prince, that is, resolution of the issue of “material
aid” depends on the extent and importance of the accused’s involvement in the transaction in
question.

1. Affirmative acts

As to aiding and abetting by a bank, the basic proposition is that routine or regular
banking practices cannot form the basis for liability under the securities laws. Conversely,
employing unreasonable or atypical banking practices is a basis for such liability. The case of
Woodward v. Metro Bank of Dallas, 522 F.2d 84 (5th Cir. 1975), is frequently cited for the
proposition that banking assistance “constituting the daily grist of the mill” is insufficient to
establish joint and several liability. Woodward at 97. However, “if the method or transaction is
atypical or lacks business justification,” joint and several liability can be imposed. Id.

There are multiple cases in which affirmative acts by banks have been interpreted by the
federal courts to equate to “substantial assistance” in cases brought under an “aiding and

abetting” theory. See Vendsouth, Inc. v. Arth, 2003 WL 22399581 (Bkrtcy. M.D.N.C.) at *18

7 Section 501 of the Predecessor Act and Section 1-608 of the Act mandate uniformity in regulation among the states
as well as with the related federal regulation. See also Howell v. Ballard, 1990 OK CIV APP 92, 801 P.2d 127, 128.
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(bank knowingly allowed continuation of a circular movement of funds through acceptance of
“on us” chécks and granting of provisional credit while receiving benefit of interest charges on
uncollected funds); Lawyers Title Insurance v. United American Bank, 21 F.Supp. 2d 785, 798-
800 (W.D. Tenn. 1998) (bank’s policies and actions, to include allowing overdrafts that were
covered with worthless funds and a revolving line of credit to cover shortages in an escrow
account, enabled the primary violator to stay in business and perpetuate his fraudulent scheme);
and Neilson v. Union Bank of California, N.A., 290 F.Supp. 2d 1101, 1129-1132 (C.D. Cal.
2003) (employee of banking institution vouched for .primary wrongdoer and promoted his skills
as an investment adviser).

An issue decided in Vendsouth was the sufficiency of the evidence to support a claim that
the defendant bank substantially assisted and had the requisite knowledge to be liable for aiding
and abetting a breach of fiduciary duty. The alleged fraud depended on the continuation of a
check kite orchestrated by the debtor in bankruptcy. With respect to the evidence of the bank’s
substantial assistance, the court emphasized (a) that the bank’s internal account reports indicated
possible fraudulent activities, to include a potential check kite, and (b) that the bank actually
benefitted from the continuation of the debtor’s fraud by charging fees equal to “prime plus 3%”
for the use of the uncollected funds. In addition, the court concluded that had the bank refused to
accept the “on us” checks and stopped the granting of provisional credit to the debtor, the fraud
and breach of fiduciary duty would have ended.® Vendsouth at *18.

Cases brought under state law are of similar precedential value. For example, in Judson
v. Peoples Bank and Trust Co., 134 A.2d 761 (N.J. 1957), former stockholders claimed they

were fraudulently induced to sell their shares of stock in a company through misrepresentations

8 The Vendsouth court’s opinion as to the knowledge factor for the aiding and abetting claim will be discussed by
Plaintiff below in Section II.
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made by the company’s president. As a result of the subsequent sale, the president became the
beneficial owner of the company. Corporate funds received from the defendant bank through a
loan collateralized by the company’s inventory were used by the president to purchase the stock.
The court found that the bank participated in the fraudulent scheme by knowingly funding the
corporate assets to be used for the personal benefit of the president to defraud the selling
stockholders. Id. at 767-768. See also Kelly v. Central Bank & Trust Co. of Denver, 794 P.2d
1037, 1044 (Colo. App. 1990) (bank’s failure to follow reasonable banking practices, i.e., to
make inquiry as to the reason and authority for the deposit of a check endorsed by a corporate
payee into a third person’s account before accepting the check for deposit, was deemed to be
evidence of substantial assistance in a scheme to defraud); Grace v. Corn Exchange Bank Trust
Co., 38 N.E.2d 449, 453 (N.Y. 1941) (bank that knowingly accepted loan payment made by
borrower with monies not belonging to him was participant in borrower’s wrongdoing).

The court in Exchange State Bank v. Kansas Bankers Sur. Co., 177 P.3d 1284 (Kan. Ct.
App. 2008), determined that Exchange Bank officials acted outside normal banking practice
when they routinely and consciously decided to honor checks drawn on uncollected funds,
thereby continually extending credit to the accountholder over a period of many months. Id. at
1290. The court was charged with determining whether the bank’s losses from a check-kiting
scheme were excluded from insurance coverage. The insurance policy at issue specifically
excluded coverage “for any loss which is the result of the willful extension of credit by the
Insured through the payment of checks drawn on uncollected funds.” Id. at 1285.

The pertinent facts in Exchange Bank included, inter alia, the following: (1) for a period
of several months, the bank president directly handled the account at issue and authorized

payment of insufficient checks and imposition of a fee against the account; (2) the account at
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issue continuously appeared on the bank’s overdraft report for almost four years; (3) uncollected
funds reached a high of $66,578 in 2002, $165,974 in 2003, and $373,575 in 2004; and (4)
uncollected funds were in excess of $300,000 six times in 2004 and three times in August of
2004. Id. at 1286-1287.

The court found that the bank’s payment of checks drawn on uncollected funds by its
customer was the result of “conscious decision-making” and constituted the “willful” extension
of credit. Id. at 1289. The Exchange Bank court stated:

a willful extension of credit necessarily involves some conscious decision to lend

money and take on some credit risk. The normal banking practice of allowing

expedited funds availability is not done for the purpose of extending credit. It is

done to accommodate the needs of customers, to comply with federal policy on

availability of funds, and to expedite check processing given the relatively small

percentage of returned checks. The mere practice of allowing bank customers
generally to use uncollected funds would not constitute the willful extension of

credit under the policy. Id. at 1288. (Emphasis added.)

It was the conclusion of the court, however, that the actions of Exchange Bank were
“more knowing and purposeful.” Id. Like the actions of Exchange Bank, the actions of the
Defendants herein were atypical, more knowing and more purposeful.

2. Silence and inaction

With the exception of a footnote in Waugh v. Heidler, 1977 OK 78, 564 P.2d 218, there is
no Oklahoma case law addressing the issue of whether silence and/or inaction by the accused can
amount to substantial assistance. Id. at 221, n. 2. Although not applied to the facts in Waugh, a
case addressing Section 408 of the Predecessor Act, the Oklahoma Supreme Court recognized
that silence or inaction may justify the imposition of joint and several liability. Id. Likewise,
silence and/or inaction has proven sufficient to establish substantial assistance under other states’

laws. For example, in Cagan v. West Suburban Bank, 1992 WL 80966 (N.D. IIL.), the plaintiffs

alleged that the defendant bank aided the perpetuation of a Ponzi scheme by making over 20
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loans totaling $5.8 million to the primary wrongdoers. Id. at *1. The loan proceeds were used to
pay interest and principal to earlier investors until new investors could be enticed into the
scheme. Id. When the bank learned of the underlying fraud, it chose to remain silent and protect
its own financial interest. Jd. The court concluded that the injury to investors by the bank was
caused by its facilitation of the investments and that its silence facilitated the investors’ losses -
particularly, the losses of the later investors. Id. at *6.

The issue of inaction was also addressed by the Diacide court. The experience of Mr.
McHose as a banker for over twenty years formed the foundation of the court’s opinion as to his
substantial assistance to and knowledge of the fraudulent sale of the investment notes at issue.
Diacide at 382. The court declared:

[a]lthough there may be no duty to dislose and there is only inaction on the part of

the aider and abettor, liability under the substantial assistance test may still result

in a securities law setting. Thus, inaction “may provide a predicate for liability

where the plaintiff demonstrates that the aider-abettor consciously intended to

assist in the perpetration of the wrongful act.” Id. at 383 (citations omitted).

Not only did the court find there to be sufficient evidence to show the assistance of Mr. Hose to
be a substantial factor in causing the securities fraud, but that Mr. McHose “consciously intended
to assist in the perpetuation of a fraudulent scheme.” Id. at 384.

Participation in the daily loan committee meetings provided Defendants with access to all
“Large Item” transactions effected through the Schubert F&M Account. The Defendants’
involvement in Schubert’s check kite clearly evidences their connection to the use and misuse of
investor funds and to the fraudulent sales of securities by Schubert.

II. KNOWLEDGE: THE AFFIRMATIVE DEFENSE

With no Oklahoma cases addressing the knowledge factor. as an affirmative defense, the

holding of the Oregon court in Princé v. Brydon again provides guidance. The Oregon court in
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Prince v. Brydon stressed that knowledge is relevant only as an affirmative defense noting that
the drafters of the Oregon securities statutes “took pains to make clear that the relevant
knowledge is of ‘the existence of the facts,” not of the unlawfulness of a sale.” Id. at 1372.
Although the provision may appear to impose a heavy burden on the accused who is attempting
to exonerate himself, the legislature’s choice of language was deliberate. Jd. Knowledge of the
“existence of the facts” was the relevant factor deliberately chosen by the Oklahoma Legislature
in establishing the affirmative defense under this state’s securities laws. Section 408(b) of the
Predecessor Act and Section 1-509 of the Act.

While knowledge is pertinent only as an affirmative defense under Oklahoma securities
statutes, the knowledge of the accused is an element of proof for a plaintiff under federal law.
Woodward at 94-95.° As the test for determining the liability of an alleged aider and abettor has
evolved, the federal courts have concluded that the “substantial assistance” and “knowledge”
elements should be considered in relation to each other and not in isolation. Metge, at 624; SEC
v. Nacchio, 2009 WL 690306 (D. Colo.) at *7. Specifically, “the more acute a party’s
knowledge of the ongoing fraudulent scheme, the less substantial the acts constituting substantial
assistance need be, and vice-versa.” Id.

When evaluating the knowledge of the defendant in Diacide, the court incorporated a
similar test:

[a] party who engages in atypical business transactions or actions which lack

business justification may be found liable as an aider and abettor with a minimal

showing of knowledge. Conversely, a party whose actions are routine and part of

normal everyday business practices would need a higher degree of knowledge for
liability as an aider and abettor to attach. '

® See Day v. Southwest Mineral Energy, Inc., 617 P.2d 1334, 1339 (Okla. 1980) (Oklahoma Supreme Court adopted
the interpretative history of the federal securities laws when interpreting the securities statutes of this state).
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Diacide at 378, citing Camp v. Dema, 948 F.2d 455, 459 (8™ Cir. 1991). The court’s conclusions
as to knowledge were two-fold: Mr. McHose was aware that the atypical business transactions
involved a Ponzi scheme and he was aware of his role in furthering the fraudulent scheme. Id. at
378-382.

The Diacide court described the evidence on which it relied to establish the knowledge of
the defendant as “circumstantial” but “persuasive and largely undenied.” Id. at 381-382. As
stated by the Woodward court, “knowledge” of the existence of a securities violation by the
accused aider and abettor must usually be inferred; knowledge does not have to be proven by
direct evidence but may be proven by circumstantial evidence based on the facts submitted.
Woodward at 95-97.

A determination that the requisite knowledge by the defendant bank to support the aiding
and abetting claim in Vendsouth, Inc. v. Arth was also based largely on circumstantial evidence:
the number of checks drawn on uncollected funds, the fact that the check kite extended over a
period of seventeen (17) months, and the size and nature of the checks deposited. Id. at 17.
Specifically, the “on us” checks were 1,250 in number and totaled $106,000,000 in amount; the
checks were deposited on nearly a daily basis; many of the checks were for amounts greater than
$100,000 and some were for amounts greater than $200,000; the deposited checks were not
remittances from customers; and there were almost continuous negative uncollected balances in
the debtor’s account. Id. The court ultimately concluded as to the aiding and abetting claim that:

[t]aken together, [the bank’s] knowledge of the “on us” deposits combined with

the benefits to the bank by the continuation of the fraud and the fact that but for

the continued acceptance of the “on us” checks and granting of provisional credit,

the check kite could not have continued, the plaintiff has put forth evidence of
sufficient facts to defeat [the bank’s] motion for summary judgment. Id. at *18.
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Except as to degree, the critical facts cited above by the Vendsouth court parallel the
uncontroverted facts in the case at hand. While the Defendants’ conduct here is much more
egregious, the result is still the same. Like the defendants in Diacide and Vendsouth, the
Defendants materially aided Schubert’s securities fraud by consciously deciding to allow
Schubert to operate a massive, illegal check kite over a period of many months, while financially
benefiting from the receipt of fees and interest charges.

CONCLUSION

The genesis of this entire matter is the fraudulent investment scheme orchestrated and
perpetuated by Marsha Schubert over the course of almost five years. A preponderance of the
evidence shows that Schubert made material misrepresentations and omissions to investors in
connection with the sale of securities, which she was able to hide through the payment of
fictitious investment profits. The continual payments of investment profits created the
appearance of legitimacy and success that enabled Schubert to continué her fraudulent activities
for as long as she did. Schubert made the payments of fictitious profits by issuing checks drawn
on uncollected funds and relying on the float created by a check kite. With knowledge of the
activity in and through the Schubert F&M Account, including the transactions involving Berry,
Mathews and Wilcox, Defendants allowed a Ponzi scheme and a check kite to perpetuate over
the years.

The summation of the bank’s activity in Connecticut National Bank v. Giacomi, 699 A.2d
101 (Conn. 1995), is extremely apropos here. The court said:

The banking activity established by the evidence in this case, however, cannot by

even the most generous stretch of the imagination be described as normal

everyday business practices. Rather, the banking practices here were atypical in

the extreme. No one who has ever dealt with a bank . . . can review the catalogue
of [the bank’s] acts in this case without shaking his head in wonder. Id. at 123.
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Defendants provided aid or materially participated in Marsha Schubert’s fraudulent
activities and are jointly and severally liable to the same extent as Marsha Schubert pursuant to
Section 408 of the Predecessor Act and Section 1-509 of the Act. The facts stated herein and
evidentiary materials attached hereto establish that no genuine issue of material fact exists
regarding the Plaintiff’s cause of action, and as such, Plaintiff is entitled to summary judgment
against Defendants. Further, Plaintiff is entitled to summary judgment as a matter of law.

Plaintiff requests remedies in the form of an injunction, civil penalties in the amount of
$15,000 per Defendant, and restitution. Injunctive relief is appropriate where, as here,
Defendants’ conduct was ongoing over a period of several years and Defendants’ business
presents the opportunity for future violations. SEC v. Better Life Club of America, 995 F.Supp
v167, 178 (D.D.C. 1998). Defendants’ repeated aid to and/or participation with Schubert over the
years warrants civil penalties for their part in aiding the fraud. Section 406.1 of the Predecessor
Act and Section 1-603(B)(2)(c) of the Act.

Restitution to redress fraud is designed to make the victims whole. Better Life Club of
America at 179-180. The Defendants are jointly and severally liable with and to the same extent
as Schubert pursuant to Section 408(b) of the Predecessor Act and Section 1-509(G) of the Act
and may be held responsible for the entire loss. SEC v. Absolutefuture.com, 393 F.3d 94 (2nd
Cir. 2004). Investor losses caused by the actions of Schubert and Defendants were in excess of
$9,000,000. Recognizing that Plaintiff is entitled to only one satisfaction of the amount jointly
and severally owed, and acknowledging that the Short Investors have already covered some of
their losses through third-party recoveries or through receivership distributions, Plaintiff requests
an order of restitution finding Defendants jointly and severally liable with and to the same extent

as Marsha Schubert for the remaining loss of $3,558,026.56.

28




Respectfully submitted,

dois

Melanie Hall, OBA #1209

Gerri Stuckey, OBA #16732
Amanda Cornmesser, OBA #20044
Oklahoma Department of Securities
120 N. Robinson, Suite 860 |
Oklahoma City, OK 73120 |
Attorneys for Plaintiff, Oklahoma

29



CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the Plaintiff’s motion for Summary
Judgment, was mailed this 8th day of May, 2009, by depositing it in the U.S. Malils, postage
prepaid, to the following counsel of record:

Matthew C. Kane, Esq.
Grant M. Lucky, Esq.
Patrick J. Ryan, Esq.
Daniel G. Webber, Jr., Esq.
Ryan, Whaley & Coldiron
119 N. Robinson, Ste. 900
Oklahoma City, OK 73102

Ann L. Hoover
5611 SW Barrington Ct. S, Ste. 100
Topeka, KS 66614-2489

Joseph H. Bocock, Esq.

Spencer F. Smith, Esq.

McAfee & Taft, A Professional Corporation
211 N. Robinson Ave, 10th F1.

Oklahoma City, OK 73102-7102

Kurtis Ward, Esq.

Nantucket Office Building
3232 W. Britton Rd., Suite 170
Oklahoma City, OK 73120

4%@ / Mvﬁw




IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES
ex rel. Irving L. Faught, Administrator,

Plaintiff,

VS. Case No. CJ-2006-3311

Honorable Patricia G. Parrish

)

)

)

)

)

)

)

FARMERS & MERCHANTS BANK, )
an Oklahoma banking entity; )
FARMERS & MERCHANTS BANCSHARES, )
)

)

)

)

)

)

)

)

)

)

INC., an Oklahoma corporation; £ DISTRICT COURT
JOHN V. ANDERSON, Individually, as an officer F“'ED N TE\A COUNTY, O OKLA.
and director of Farmers & Merchants Bank, and

as a shareholder of Farmers & Merchants NOV 1 3 7006
Bancshares, Inc.; and JOHN TOM ANDERSON, T GLERK
Individually, as an officer and director of PATRICIA PRESLEY, COUR
Farmers & Merchants Bank, and as a shareholder by SEPUTY

of Farmers & Merchants Bancshares, Inc.,
Defendants.
ANSWER

COME NOW Defendants Farmers & Merchants Bank (a state chartered
Oklahoma bankil.'lg entity), Farmers & Merchapts Bagcsha.res, Inc., John V. Anderson
(individually and as an officer and director of Farmers & Merchants Bank), and John
Tom Anderson (individually and as an officer and director of | Farmers & Merchants
Bank)(collectively referred to as “Defendants”), and answer Plaintiff’s Petition. Eﬁ{cept
as specifically admitted below, Defendants deny each and every allegation of the Petition

and demand strict proof thereof.

EXHIBIT

A
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DEFENDANTS

1. Defendants admit that Farmers & Merchants Bank is a state chartered bank
located in Crescent, Oklahoma. Farmers & Merchants Bank also has a bank located in
Guthrie, Oklahoma. Defendants further admit that Farmers & Merchants Bank has a
contractual relationship with Investment Centers of America, Inc., which has offices at
Farmers & Merchant Bank’s Crescent and Guthrie banking locations. Don Spicer works
as an employee of Investment Centers of America and Farmers & Merchants Bank. To
the extent that the allegations in paragraph 1 of the Petition are inconsistent with these
admissions, they are denied.
2. Defendants deny the allegations in paragraph 2 of the Petition. Farmers &
Merchants Bancshares is the holding company for F&M Bank, N.A.
3. Defendants admit the allegations in paragraph 3 of the Petition.
4. Defendants admit the allegations in paragraph 4 of the Petition.
5. Defendants admit the allegations in paragraph 5 of the Petition.

| OVERVIEW
6. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 6 of the Petition.
7. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 7 of the Petition.
8. Defendants admit that Marsha Schubert was an authorized signer on account
number 34-7477 and account number 35-9424. To the extent that the allegations in

paragraph & of the Petition are inconsistent with these admissions, they are denied.




9. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 9 of the Petition.
10.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 10 of the Petition. Defendants specifically deny
that it knew and, in the éxercise of reasonable care could not have known, of any
securities fraud scheme perpetrated by Marsha Schubert. Defendants further deny that it
materially aided or participated in any securities fraud scheme of Marsha Schubert.
11.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 11 of the Petition. Defendants specifically deny
that it knew and, in the exercise of reasonable care could not have known, of any
securities fraud scheme perpetrated by Marsha Schubert. Defendants further deny that it
materially aided or participated in any securities fraud scheme of Marsha Schubert.
12.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 12 of the Petition.
The Securities Fraud

13.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 13 of the Petition.
14.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 14 of the Petition.
15.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 15 of the Petition.

Defendants’ Assistance in Securities Fraud

16.  Defendants deny the allegations in paragraph 16 of the Petition.




17.  Paragraph 17 of the Petition states no claim against Defendants and therefore does
not require a response from Defendants. To the extent that paragraph 17 states a claim
against Defendants, it is denied.
18.  Defendants deny the allegations in paragraph 18 of the Petition.
19.  Defendants deny the allegations in paragraph 19 of the Petition.
JURISDICTION AND VENUE
20.  Defendants deny the allegations in paragraph 20 of the Petition and adopt and
incorporate, as if fully set forth herein, the arguments and authorities asserted in its
previously filed Motion to Dismiss.
71,  Defendants deny the allegations in paragraph 21 of the Petition.
Non-Defendants Associated with DEFENDANTS Bank
79,  Defendants admit the allegations in the first and second sentences of paragraph 22
of the Petition. Defendants further admit that Ed Stanton was Farmers & Merchants
Bank’s compliance officer, beginning January 12, 1996, and was designated as the Bank
Secrecy Act officer in January 1999. Defendants admit that Ed Stanton resigned his
position at Farmers & Merchants Bank, effective March 31, 2004. To the extent that the
allegations in paragraph 22 of the Petition are inconsistent with these admissions, they are
denied.
23, Defendants admit the allegations in the first, second, and third sentences of
paragraph 23 of the Petition. Defendants deny that Chad Johnson was the assigned loan
officer for Marsha Schubert.
74.  Defendants admit the allegations in the first and second sentences of paragraph 24

of the Petition. Defendants state that Justin Tarrant advised Farmers & Merchants Bank




in January 2004 that he was resigning, effective February 15, 2004. To the extent that the
allégations in paragraph 24 are inconsistent with these admissions and statements, they
are denied. '

25 Defendants admit the allegations in paragraph 25 of the Petition, with the
qualification that Beth Armer is employed by Farmers & Merchants Bank as a part-time
teller.

26.  Defendants admit that, beginning in January 2002, the loan committee at Farmers
& Merchants Bank was comprised of John V. Anderson, John Tom Anderson, Ed
Stanton, Justin Tarrant, and Chad Johnson. Defendants further admit that John V.
Anderson, John Tom Anderson, and Chad Johnson remained on the loan committee after
the resignations of Ed Stanton and Justin Tarrant in 2004. To the extent that the
allegations in paragraph 26 are inconsistent with these admissions, they are denied.

27.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 27 of the Petition.

78.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 28 of the Petition.

79 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 29 of the Petition.

30.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 30 of the Petition.

31.  Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 31 of the Petition.




32 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 32 of the Petition.

FACTUAL ALLEGATIONS
33.  In response to paragraph 33 of the Petition, Defendants incorporate and reallege
their prior responses to paragraphs 1 through 32 of the Petition.

History of Schubert F&M Account

34.  To the extent that the allegations contained in paragraph 34 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

35,  To the extent that the allegations contained in paragraph 35 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

36. To the extent that the allegations contained in paragraph 36 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

37 To the extent that the allegations contained in paragraph 37 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

38. To the extent that the allegations contained in paragraph 38 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.




39.  To the extent that the allegations contained in paragraph 39 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

The “Ponzi” Scheme

40.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 40 of the Petition.
4]1.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 41 of the Petition.
The Beginning of the “Ponzi” Scheme
42.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 42 of the Petition.
43.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 43 of the Petition.
44.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 44 of the Petition.
45.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 45 of the Petition.
46.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 46 of the Petition.
47.  Defendants are without knowledge or information sufficient to form a belief as to
tﬁe truth of the allegations in paragraph 47 of the Petition.
48.  Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 48 of the Petition.




49 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 49 of the Petition.

50. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 50 of the Petition.

51.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 51 of the Petition.

The Continuation of the “Ponzi” Scheme

50 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 52 of the Petition.

53.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 53 of the Petition. -

54 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 54 of the Petition.

55.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 55 of the Petition.

56.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 56 of the Petition.

57 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 57 of the Petition.

58.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 58 of the Petition.

59.  Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 59 of the Petition. Moreover, to the extent that




the allegations contained in paragraph 59 of the Petition interpret the bank records of
Marsha Schubert, the documents speak for themselves and aﬁy allegations contrary
therewith are denied. |

60. To the extent that the allegations contained in paragraph 60 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

61. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 61 of the Petition. Moreover, to the extent that
the allegations contained in paragraph 61 of the Petition interpret the bank records of
Marsha Schubert, the documents speak for themselves and any allegations contrary
therewith are denied.

62. To the extent that the allegations contained in paragraph 62 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

63.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 63 of the Petition.

64.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 64 of the Petition.

65. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 65 of the Petition.

The Check Exchange Scheme

66.  Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 66 of the Petition.




67. Defendants admit that Robert Mathews opened an account at Farmers &
Merchants Bank on November 10, 2003. Defendants are without knowledge or
information sufficient to form a belief as to the truth of the remaining allegations in
paragraph 67 of the Petition.

68.  Defendants admit that Farmers & Merchants Bank has made secured loans to
Robert Mathews. To the extent that the allegations in paragraph 68 are inconsistent with
this admission, they are denied.

69.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 69 of the Petition.

70.  Defendants admit that Marvin Wilcox opened an account at Farmers & Merchants
Bank on November 10, 2003. Defendants are without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations in paragraph 70 of
the Petition.

71.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 71 of the Petition.

79 Defendants admit that Marvin Wilcox opened an account at Farmers & Merchants
Bank on November 12, 2003. Defendants are without knowledge or information
sufficient to form a belief as to the truth of the remaining allegations in paragraph 72 of
the Petition.

73.  Defendants deny the allegations in paragraph 73 of the Petition.

10




Bob Mathews

74.  To the extent that the allegations contained in paragraph 74 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

75.  To the extent that the allegations contained in paragraph 75 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

76.  To the extent that the allegations contained in éaragraph 76 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

77 To the extent that the allegations contained in paragraph 77 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

78, To the extent that the allegations contained in paragraph 78 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

79.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 79 of the Petition.

Marvin Wilcox

80. To the extent that the allegations contained in paragraph 80 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.

11




81. To the extent that the allegations contained in paragraph 81 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

82. To the extent that the allegations contained in paragraph 82 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

83. To the extent that the allegations contained in paragraph 83 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied. |
84. To the extent that the allegations contained in paragraph 84 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

85 Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 85 of the Petition.

Lance Berry

86. To the extent that the allegations contained in paragraph 86 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therev;zith are denied.

87. ‘To the extent that the allegations contained in paragraph 87 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.
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88. To the extent that the allegations contained in paragraph 88 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

89. To the extent that the allegations contained in paragraph 89 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
. any allegations contrary therewith are denied.

90. To the extent that the allegations contained in paragraph 90 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

9]1.  Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 91 of the Petition.

F&M Bank’s Conduct

92.  Defendants deny the allegations in paragraph 92 of the Petition.

93.  Defendants admit that Farmers & Merchants Bank’s standard procedure was for
the Loan Committee to meet each business and review the bank’s business from the
previous banking day. This review includes new requests for loans, renewed loans,
extensions or deferrals of loans, overdrafts, and “large items.” During the relevant time
period, it did not include a review of accounts with uncollected balances. To the extent
that the allegations of paragraph 93 are inconsistent with these admissions, they are
denied.

94,  Defendants define “large item” as any deposit or check in an amount greater than
$2,500. To the extent that the allegations of paragraph 94 are inconmsistent with this

statement, they are denied.
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95.  Defendants admit that all outgoing wire transfers require the prior approval of a
loan officer, up to the loan officer’s specified limit. To the extent that the allegations of
paragraph 95 are inconsistent w1th this admission, they are denied.
96.  Defendants deny the allegations in paragraph 96 of the Petition.

F&M Bank’s Knowledge and Assistance
97.  Defendants deny the allegations in paragraph 97 of the Petition.
98.  Defendants deny the allegations in paragraph 98 of the Petition.
A. Volume of Activity
99.  To the extent that the allegations contained in ‘paragraph 99 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.
100. To the extent that the allegations contained in paragraph 100 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.
101. To the extent that the allegations contained in paragraph 101 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.
102. To the extent that the allegations contained in paragraph 102 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.
103. To the extent that the allegations contained in paragraph 103 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.
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104. To the extent that the allegations contained in paragraph 104 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

105. To the extent that the allegations contained in paragraph 105 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied. 106. To the extent that the allegations
contained in paragraph 106 of the Petition interpret the bank records of Marsha Schubert,
the documents speak for themselves and any allegations contrary therewith are denied.
107. Defendants deny the allegations in paragraph 107 of the Petition.

B. Uncollected Funds

108. Defendants deny the allegations in paragraph 108 of the Petition.

109. Defendants deny the allegations in paragraph 109 of the Petition.

110. Defendants admit that Marsha Schubert’s uncollected balances were discussed by
members of the loan committee, beginning in the fall of 2002. To the extent that the
allegations in paragraph 110 are inconsistent with this admission, they are denied.

111. Defendants deny the allegations in paragraph 111 of the Petition.

112. Defendants deny the allegations in paragraph 112 of the Petition.

113. Defendants deny the allegations in paragraph 113 of the Petition.

114, Defendants deny the allegations in paragraph 114 of the Petition.

115. Defendants admit that, at some point, it changed the service charge method for
account number 34-7477. To the extent that the allegations of paragraph 115 are

inconsistent with this admission, they are denied.

15




116. To the extent that the allegations contained in paragraph 116 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

117. Defendants deny the allegations in paragraph 117 of the Petition.

C. Management’s Knowledge of Check Exchange Scheme

118. Defendants deny the allegations in paragraph 118 of the Petition.

Activity Between F&M and NB&C Accounts

119. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 119 of the Petition.

120, To the extent that the allegations contained in paragraph 120 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

121. Defendants admit that John Tom Anderson spoke with Dennis Themer during the
relevant period. However, Defendants deny the remaining allegations in paragraph 121
of the Petition.

122. Defendants admit that John Tom Anderson spoke on one occasion with Jim
Talkington. However, Defendants deny the remaining allegations in paragraph 122 of the
Petition.

123. Defendants deny the allegations in paragraph 123 of the Petition.

Activity Between F&M Bank Accounts

124. Defendants deny the allegations in paragraph 124 of the Petition.
125. Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 125 of the Petition.
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126. Defendants deny the allegations in paragraph 126 of the Petition.

127. Defendants deny the allegations in paragraph 127 of the Petition.

128. Defendants deny the allegations in paragraph 128 of the Petition.

129. Defendants deny the allegations in paragraph 129 of the Petition.

130. Defendants deny the allegations in paragraph 130 of the Petition.

131. Defendants deny the allegations in paragraph 131 of the Petition.

132. Defendants deny the allegations in paragraph 132 of the PCﬁﬁOI-l.

133. Defendants deny the allegations in paragraph 133 of the Petition.

134. Defendants deny the allegations in paragraph 134 of the Petition.

135. Defendants deny the allegations in paragraph 135 of the Petition.

136. Defendants deny the éllegations in paragraph 136 of the Petition.

137. Defendants deny the allegations in paragraph 137 of the Petition.

138. To the extent that the allegations contained in paragraph 138 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and
any allegations contrary therewith are denied.

139. Defendants deny the allegations in paragraph 139 of the Petition.

D. Use of Investment Proceeds

140. Defendants deny the allegations in paragraph 140 of the Petition.

141. Defendants deny the allegations in paragraph 141 of the Petition.

142. To the extent that the allegations contained in paragraph 142 of the Petition
interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.
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143. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 143‘ of the Petition. Additionally, to the extent
that the allégations contained in paragraph 143 of the Petition interpret the bank records
of Marsha Schubert, the documents speak for themselves and any allegations contrary
therewith are denied.

144. Defendants deny the allegations in paragraph 144 of the Petition.

145. Defendants deny the allegations in paragraph 145 of the Petition.

146. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 146 of the Petition.

147. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 147 of the Petition.

148. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 148 of the Petition.

149. Defendants deny the allegations in paragraph 149 of the Petition.

150. Defendants deny the allegations in paragraph 150 of the Petition.

151. Defendants deny the allegations in paragraph 151 of the Petition.

152. Defendants deny the allegations in paragraph 152 of the Petition.

E. Unauthorized Activity

153. Defendants admit the allegations in paragraph 153 of the Petition.

154. Defendants deny the allegations in paragraph 154 of the Petition.

155. Defendants deny the allegations in paragraph 155 of the Petition.

156. Defendants deny the allegations in paragraph 156 of the Petition.
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157. Defendants deny the allegations in paragraph 157 of the Petition. Additionally, to

the extent that the allegations contained in paragraph 157 of the Petition interpret the

bank records of Marsha Schubert, the documents speak for themselves and any

allegations contrary therewith are denied.

158. Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 158 of the Petition. Additionally, to the extent
that the allegations contained in paragraph 158 of the Petition interpret the bank records

of Marsha Schubert, the documents speak for themselves and any allegations contrary
therewith are denied..

159. Defendants deny the allegations in paragraph 159 of the Petition.

160. Defendants deny the allegations in paragraph 160 of the Petition.

161. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 161 of the Petition.

162. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 162 of the Petition.

163. Defendants deny the allegations in paragraph 163 of the Petition.

F. Lending Activity

164. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 164 of the Petition. Additionally, to the extent
that the allegations contained in paragraph 164 of the Petition interpret the bank records
of Marsha SchuBert, the documents speak for themselves and any allegations contrary
therewith are denied.

165. Defendants deny the allegations in paragraph 165 of the Petition.
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166.

167.

Defendants deny the allegations in paragraph 166 of the Petition.

Defendants admit that when a borrower purchases cattle under private treaty,

typically no proof of sale is provided to the purchaser by the seller. To the extent that the

allegations of paragraph 167 are inconsistent with this admission, they are denied.

168.

169.

170.

G.

171.

172.

Defendants deny the allegations in paragraph 168 of the Petition.
Defendants deny the allegations in paragraph 169 of the Petition.
Defendants deny the allegations in paragraph 170 of the Petition.
Other Commingling of Funds

Defendants deny the allegations in para;graph 171 of the Petition.

To the extent that the allegations contained in paragraph 172 of the Petition

interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.

173.

To the extent that the allegations contained in paragraph 173 of the Petition

interpret the bank records of Marsha Schubert, the documents speak for themselves and

any allegations contrary therewith are denied.

174.

175.

176.

177.

H.

178.

179.

180.

Defendants deny the allegations in paragraph 174 of the Petition.
Defendants deny the allegations in paragraph 175 of the Petition.
Defendants deny the allegations in paragraph 176 of the Petition.
Defendants deny the allegations in paragraph 177 of the Petition.
Monitoring of Brokerage Activities

Defendants admit the allegations in paragraph 178 of the Petition.
Defendants admit the allegations in paragraph 179 of the Petition.

Defendants admit the allegations in paragraph 180 of the Petition.
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181. Defendants admit the allegations in paragraph 181 of the Petition.

182. Defendants admit the allegations in paragraph 182 of the Petition.

183. To the extent that the allegations contained in paragraph 183 of the Petition
interpret written documents, the documents speak for themselves and any allegations
contrary therewith are denied.

184. To the extent that the allegations contained in paragraph 184 of the Petition
interpret written documents, the documents speak for themselves and any allegations
contrary therewith are denied. Defendants specifically deny the second sentence in
paragraph 184 of the Petition.

185. To the extent that the allegations contained in paragraph 185 of the Petition
interpret written documents, the documents speak for themselves and any allegations
contrary therewith are denied.

186. Defendants deny the allegations in paragraph 186 of the Petition.

187. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 187 of the Petition.

188. Defendants deny the allegations in paragraph 188 of the Petition.

L Conflicts of Interest

189 To the extent that the allegations contained in paragraph 189 of the Petition
interpret written documents, the documents speak for themselves and any allegations
contrary therewith are denied.

190. To the extent that the allegations contained in paragraph 190 of the Petition
interpret written documents, the documents speak for themselves and any allegations

contrary therewith are denied.

21




191. Defendants admit that Ed Stanton was designated as Farmers & Merchants
Bank’s compliance officer in January 1996. Stanton oversaw compliance with all
policies of the bank, not just the bribery policy. To the extent the allegations in
paragraph 91 are inconsistent with these admissions, they are denied.

192. Defendants deny the allegations in paragraph 192 of the Petition.

Ed Stanton

193. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 193 of the Petition.

194. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 194 of the Petition.

195. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 195 of the Petition.

196. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 196 of the Petition.

197. Defendants deny the allegations in paragraph 197 of the Petition.

198. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 198 of the Petition.

199. Defendants deny the allegations in paragraph 199 of the Petition.

200. Defendants deny the allegations in paragraph 200 of the Petition.

Justin Tarrant
201. Defendants are without knowledge or information sufficient to form a belief as to

the truth of the allegations in paragraph 201 of the Petition.
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202. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 202 of the Petition.
203. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 203 of the Petition.
204. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 204 of the Petition.
205. To the extent that the allegations contained in paragraph 205 of the Petition
interpret written documents, the documents speak for themselves and any allegations
contrary therewith are denied.
206. Defendants deny the allegations in paragraph 206 of the Petition.
207. Defendants deny the allegations in paragraph 207 of the Petition.

Chad Johnson
208. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 208 of the Petition.
209. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 209 of the Petition.
210. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 210 of the Petition.
211. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 211 of the Petition.
212. Defendants deny the allegations in paragraph 212 of the Petition.

213. Defendants deny the allegations in paragraph 213 of the Petition.
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J. Bank Consultant’s Opinion

214, Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 214 of the Petition.

215. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 215 of the Petition.

K Assistance to Bank Customers

216. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 216 of the Petition.

217. Defendants deny the allegations in paragraph 217 of the Petition.

218. To the extent that the allegations contained in paragraph 218 of the Petition
interpret the bank records of Marsha Schubert and/or Richard Hedrick, the documents
speak for themselves and any allegations contrary therewith are denied.

219. Defendants are without knowledge or information sufficient to form a belief as to
the truth of the allegations in paragraph 219 of the Petition.

220. Defendants are without knowledge or information sufﬁcient to form a belief as to
the truth of the allegations in paragraph 220 of the Petition.

221. Defendants deny the allegations in paragraph 221 of the Petition.

CAUSE OF ACTION

AIDING AND ABETTING SECURITIES FRAUD

222. Defendants deny all unnumbered allegations contained under the subheading

“ATDING AND ABETTING SECURITIES FRAUD,” and demands strict proof thereof.
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DEFENSES/AFFIRMATIVE DEFENSES

1. The Petition, in whole or in part, fails to state a claim upon which relief can be
granted. Defendants adopt and incorporate, as if fully set forth herein, its Motion to
Dismiss previously filed seeking dismissal of Plaintiff’s claims under 12 O.S. 2012,

2. The Petition fails to join necessary and/or indispensable parties m whose absence
complete relief cannot be accorded among those already parties. Therefore, this action
must be dismissed, or alternatively, the action should be stayed pending other appropriate

relief by the Court.

3. Plaintiff lacks standing to bring this lawsuit.

4., Defendants cannot be held jointly and severally liable for the acts or omissions of
Marsha Schubert.

4, Plaintiff’s claims are barred in whole or in part by the actions or omissions of

Marsha Schubert’s employers or entities on behalf of which Marsha Schubert acted as an
égent or contractor.

5. Plaintiff's claims are barred in whole or in part by the applicable statutes of
limitations.

6. Plaintiff’s claims are barred in whole or in part by the doctrine of respondeat
superior.

7. Plaintiff's claims are barred in whole or in part by its failure to meet and/or
comply with all conditions precedent under Oklahoma law prior to maintaining an action

in the district court.
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8. Plaintiff’s claims are subject to all defenses that Defendants may assert against

those who purportedly invested with Marsha Schubert, to include, but not limited to,

assumption of risk, comparative fault, ratification, unclean hands, and lack of due

diligence in monitoring, managing, and handling their investments.

9. Plaintiff’s claims are barred in whole or in part by failure of consideration. |

10.  Plaintiff’s claims are barred in whole dr in part by the doctrine of laches.

11.  Plaintiff’s claims are barred in whole or in part by the doctrine of waiver.

12.  Plaintiff’s claims are barred in whole or in part by the doctrine of payment.

13.  Plaintiff’s claims are barred in whole or in part by the doctrine of accord and

satisfaction.

14.  Plaintiff’s claims are barred in whole or in part by the doctrine of release.

15. Plaintiff’s claims, including, but not limited to, its request for restitution, are

barred in whole or in part by the doctrine of estoppel.

16.  Plaintiff’s claims are barred in whole or in part by the doctrine of res judicata.

17.  Plaintiff’s claims are barred in whole or in part by the doctrine of arbitration and

award.

18.  Plaintiff’s claims are barred in whole or in part by the doctrine of misjoinder.

19.  Plaintiff’s claims are barred in whole or in part by the negligence of third pﬁrﬁes

over whom Defendants had no control and for whom Defendants are not legally
responsible in that the failure of said third parties to exercise ordinary care proximately

caused in whole or in part the relief requested by Plaintiff.

26




20.  Plaintiff’s claims are barred in whole or in part by the comparative negligence or
fault of third parties.

21.  Plaintiff’s claims are barred in whole or in part by failure to mitigate damages.

22.  In the unlikely event that Defendants are held liable in this case, which is not
admitted and is expressly denied, Defendants assert its rights of contribution,
comparative fault, indemnity, and/or credits or offsets as permitted by applicable law.

23.  Plaintiff’s claims are barred in whole or in part by the rule against double
recovery.

24.  Defendants are entitled to a setoff or credit for any amounts received by Plaintiff
and/or the court-appointed receiver from any source whatsoever with respect to any
recovery arising out of claims and/or allegations asserted herein against any other person
or party. Such would include but not be limited to any settlement and/or compromise
and/or any damages paid as a result of bankruptcy, arbitration, and/or other litigation.

25.  Defendants deny that it materially aided, or is about to materially aid an act,
practice, or course of business constituting a violation of the Oklahoma Securities Act, or
a rule adopted or order issued under the Oklahoma Securities Act or constituting a
dishonest or unethical practice.

26.  Defendants did not materially aid and/or participate in any securities violation
committed by Marsha Schubert. Defendants did not participate in the solicitation,
negotiation, and/or disposition stages of any securities transaction between Marsha

Schubert and any alleged investor, which led to his/her investment with Marsha Schubert.
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Further, Defendants did not know and, in the excrcise of reasonable care could not have
known, of the purported securities violations committed by Marsha Schubert.

27.  Defendants deny any misconduct in connection with the offer, purchase, or sale of
securities. Defendants deny that it made any untrue statements of material fact or omitted
to state a material fact necessary in order to make a statement made not misleading.
Defendants further deny that it engaged in an act, practice, or course of business that
operates or would operate as a fraud or deceit upon another person.

28.  Activities that occur after the purchase of a security cannot form the basis for
aiding and abetting liability.

29.  Regular and routine banking practices cannot form the basis of aiding and
abetting liability.

30.  The interests sold by Marsha Schubert do not meet the definition of a security
under Oklahoma law. To the extent the Court finds that the interests were securities, they
were exempt from registration.

31.  Plaintiff cannot demonstrate that Defendants acted with the requisite scienter.

32.  Defendants reserve the right to amend and/or assert further defenses and

affirmative defenses into the matters alleged in the Petition.
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PRAYER FOR RELIEFR

WHEREFORE, having fully answered, Defendants pray for judgment in its favor

and against Plaintiff, and for such further relief as the Court may deem just and equitable.

Patrick M. Ryan, OBA No. 7864 (/
Daniel G. Webber, Jr., OBA No. 16332
Matthew C. Kane, OBA No. 19502

Grant M. Lucky, OBA No. 17398

Of the Firm:

RYAN, WHALEY & COLDIRON

900 Robinson Renaissance

119 North Robinson

Oklahoma City, Oklahoma 73102

Telephone:  (405) 23 9-6040

Facsimile: (405) 239-6766

ATTORNEYS FOR DEFENDANTS

FARMERS & MERCHANTS BANK, FARMERS
& MERCHANTS BANCSHARES, INC., JOHN
V. ANDERSON and JOHN TOM ANDERSON

CERTIFICATE OF SERVICE

I hereby certify that on this 13% day of November, 2006, a true and correct copy
of the above and foregoing instrument was mailed, via U.S. First Class Mail, postage
prepaid, to the following counsel of record:

Melanie Hall, Esq.
Amanda Cornmesser, Esg.
Gerri Stuckey, Esq.
OKLAHOMA DEPARTMENT OF SECURITIES
120 North Robinson Avenue, Suite 860
Oklzhoma City, Oklahoma 73102

Attorneys for Plaintiff Oklahoma Department of
Securities, Irvin L. Faught, Administrator

Daniel G. Webber, Jr. /§
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES
ex rel. Irving L. Faught, Administrator,
Plaintiff,

Vs. Case No. CJ-2006-3311

FARMERS & MERCHANTS BANK, et al.
Defendants,

and

ROBERT LYNN POURCHOT, Trustee of the
Robert Lynn Pourchot Trust, et al.,

N N N N N N N N N N N N N N N N N N

Intervenors.

AFFIDAVIT OF CAROL GRUIS

STATE OF OKLAHOMA
ss:

N N N’

COUNTY OF OKLAHOMA

" Carol Gruis, being of lawful age and being duly sworn, deposes and states as
follows:

1. I am the Director of Examinations of the Oklahoma Department of
Securities (Department).

2. As part of my assigned duties as Director of Examinations, I oversee the
registration of broker-dealers, agents, investment advisers and investment
adviser representatives under the securities law of the state of Oklahoma.

3. I have reviewed the registration records of the Department for information
relating to Marsha Schubert.

EXHIBIT
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4, As a result of my review, I found that Marsha Schubert was registered as a
broker-dealer agent of AXA Advisors, LLC (AXA), a registered broker-
dealer and investment adviser, from May of 1992 to April of 2004.

5. I have found that Marsha Schubert was registered as an investment adviser
representative of AXA from May 2000 to April of 2004.

6. I found that in May of 2004, Marsha Schubert became registered as a

broker-dealer agent of Wilbanks Securities, Inc., a registered broker-
dealer. Her registration with Wilbanks Securities, Inc. was terminated on

October 11, 2004.

Carol Gruis

FURTHER AFFIANT SAITH NOT.

Subscribed and sworn to before me this_ 6th _ day of May, 2009.

....................... \E)f\ﬂmda%mdm\)

—————— - e

OTAF, BRENDA LONDON ! Notary Public
‘ Notary Public :
'°UsL\ State of Oklahoma §

)

Con;;r'ﬂssion # 05009046 Expires 09/28/09

...........................




IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES
ex rel. Irving L. Faught, Administrator,

Plaintiff,

VS. Case No. CJ-2006-3311

Defendants,
and

ROBERT LYNN POURCHOT, Trustee of the
Robert Lynn Pourchot Trust, et al.,

)
)
)
)
)
)
)
FARMERS & MERCHANTS BANK, et al. )
)
)
)
)
)
)
)
)
Intervenors. )

AFFIDAVIT OF DAN CLARKE

STATE OF OKLAHOMA )
) ss:
COUNTY OF OKLAHOMA )

Dan Clarke, being of lawful age and being duly sworn, deposes and states as follows:

1. I am Supervisory Investigator for the Oklahoma Department of Securities (Department).
I maintain the designation of Certified Fraud Examiner from the Association of Certified Fraud
Examiners.

2. As part of my assigned duties, I supervise and conduct or assist in investigations initiated
by the Department’s Enforcement Division by, inter alia, reviewing and analyzing pertinent
bank account records to determine the sources and uses of funds flowing through such bank
accounts.

3. At all times material hereto, Marsha Schubert (Schubert) owned, maintained and/or
controlled several bank accounts including account number 34-7477 at Farmers and Merchants
Bank (F&M Bank) in Crescent, Oklahoma (Schubert F&M Account), account number 35-9424
at F&M Bank (Kattails Account), the Richard Schubert Farm account at BancFirst in Kingfisher,
Oklahoma (Farm Account), and a Schubert and Associates account at BancFirst in Kingfisher,
Oklahoma (Schubert BancFirst Account).

EXHIBIT
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4. In connection with the above-styled action, I have reviewed and analyzed the deposit
items to and disbursements from the Schubert F&M Account, the Kattails Account, the Farm
Account, and the Schubert BancFirst Account, for the period beginning in December of 1999 and
ending in October of 2004 (Relevant Period).

5. Prior to December 2002, the Schubert F&M Account was classified as a personal
account. The status of the account was changed from personal to business in December 2002.

6. During the Relevant Period, Schubert deposited funds in excess of Two Hundred Sixty-
Five Million Dollars ($265,000,000) into the Schubert F&M Account.

7. During the Relevant Period, Schubert, doing business as Schubert and Associates,
accepted funds from investors in excess of Two Hundred Million Dollars ($200,000,000). The
majority of the investor proceeds obtained by Schubert were deposited into the Schubert F&M
Account where the proceeds were commingled with proceeds of bank loans, and Schubert’s
personal funds, such as commissions and royalty checks. A portion of the proceeds was
deposited into the Kattails Account, the Farm Account or the Schubert BancFirst Account and
commingled with other funds in those accounts.

8. Approximately 87 persons lost in excess of Nine Million Dollars ($9,000,000) of their
investments through Schubert and Associates.

9. During the Relevant Period, approximately 10,800 deposit and withdrawal transactions
were effected in the Schubert F&M Account.

10. F&M Bank classified any deposit or withdrawal in excess of Twenty-Five Hundred
Dollars ($2,500) as a “Large Item.” Pursuant to F&M Bank policy, the “Large Items” were
subject to review in daily loan committee meetings.

11.  Seventy-seven percent (77%) of the number of deposits into the Schubert F&M Account
were in amounts in excess of Twenty-Five Hundred Dollars ($2,500) and subject to review by
the F&M Bank loan committee. These deposits totaled in excess of 2,100 in number and in
~ excess of Two Hundred Sixty-Seven Million Five Hundred Thousand Dollars ($267,500,000) in
amount.

12.  Prior to 2000, Schubert used the Schubert F&M Account as a personal checking account
into which she deposited her brokerage and insurance commission checks and from which she
paid ordinary living expenses, some farm expenses, and expenses related to Kattails, a small
retail business owned and operated by Schubert and her daughter.

13.  Between December 19, 1999 and January 18, 2000, the average daily balance in the
Schubert F&M Account was Nine Hundred Ninety-Nine Dollars and Fifty-Five Cents ($§999.55).
The approximate average daily balances in the Schubert F&M Account for the next four (4)
banking cycles were:




e January 19, 2000 through February 18, 2000 $ - 987.00
o February 19, 2000 through March 17, 2000 $-1,028.00
e March 18, 2000 through April 18,2000 $ 2,934.00
e April 19, 2000 through May 18,2000 - $ 604.00

14.  After May 18, 2000, the average daily balance in the Schubert F&M Account began to
increase, reaching a level of Twenty-Nine Thousand Three Hundred Nine Dollars ($29,309) for
the statement period ended November 18, 2002, and reaching a high of Two Hundred Seven
Thousand One Hundred Seventy Dollars ($207,170) for the statement period ended October 17,
2003.

15.  The volume and level of activity in the Schubert F&M Account peaked during the thirty
(30) day period between October 18, 2003, and November 18, 2003, when in excess of Twenty-
Nine Million Dollars ($29,000,000) was deposited into the Schubert F&M Account and in excess
of Twenty-Nine Million Dollars ($29,000,000) was disbursed from the Schubert F&M Account.

16. In addition to the float from a check kite, Schubert repeatedly used money she had
received from more recent investors to make returns of purported investment profits, of which
one example is shown below:

(@  The beginning balance in the Schubert F&M Account on March 9, 2001,
was Four Thousand Nine Hundred Eighty-Six Dollars and Thirty-Six
Cents ($4,986.36).

(b) On or about March 9, 2001, Schubert deposited investment funds of Thirty
Thousand Dollars ($30,000) from R. Walker (Walker), an Oklahoma
resident. The money was deposited into the Schubert F&M Account.
Two Thousand Dollars ($2,000) was simultaneously deducted from the
deposit and transferred to the Kattails Account, for a net deposit of
Twenty-Eight Thousand Dollars ($28,000) to the Schubert F&M Account.

(@) On or about March 9, 2001, Schubert deposited investment funds of
Thirty-Five Thousand Dollars ($35,000) from R. Hedrick (Hedrick), an
Oklahoma resident. The money was deposited into the Schubert F&M
Account.

(d)  From March 9, 2001 to March 16, 2001, Schubert used the Walker and
Hedrick funds as follows:

(1)  to make disbursements totaling more than Forty Thousand
Dollars ($40,000) to other investors; ~

(2) to make three loan payments to F&M Bank totaling
$7,017.17; and



(3)  to pay personal, farming, and Kattails expenses.

17. A pattern developed whereby Schubert received an amount of money from one or more
investors on a given day and then returned a disbursement of a similar or increasing amount very
soon thereafter. The following sequence of transactions through the Schubert F&M Account
illustrates this pattern with respect to Investor Johnny Stanbrough (Stanbrough):

Funds From Disbursements To
Stanbrough Stanbroug

AV

$32,989.00

$15,002.40

The primary sources of the funding of the disbursements from the Schubert F&M
Account to Stanbrough were deposits to the Schubert F&M Account from the Farm
Account, other investors, and Stanbrough himself. This patten continued as to
Stanbrough until December of 2002, when the transaction amounts were more than
double the amounts in the month of April.

18.  As illustrated by the chart below, the volume of activity in the Schubert F&M Account,
in terms of number and dollar amount of debit and credit transactions, dramatically increased
over the course of the Relevant Period:

Banking Cycle Number of Number of Total Amount of

N : Total Amount of
Ended Deposits/ Credits Deposits/Credits CS:I;I::I Checks/Debits

PR

01/18/00 \
02/18/00 $26,032.48 $32,070.48

z

04/18/00 © $45172.15] 101 | $42,148.10

06/16/00 ] $10,038.79] 62 | $16,559.52




Banking Cycle Number of Number of

] . Total Amount of Total Amount of
Ended Deposits/ Credits Deposits/Credits cs‘:;‘::’ Checks/Debits

11/16/01 $207 642.50 “
T
: & ! 97
s217, 976 2

O7MB02 | 22 | $1448755.83 _

03/18/03 _ $101907198 $101843108

“ $26,525,252. 38 §26,419,019.14

«w 'w;‘... T @

05/18/04 o T - $1 272,643.67 $1,31o,53o.o1




Banking Cycle Number of Number of

Total Amount of Total Amount of

Ended Deposits/ Credits Deposits/Credits Chec_ksl Checks/Debits
- —— - — - - - Deblts < -
06/17/04 14 Il $387,164.64 81 $365,708.90
1 S e
08/17/04 | 34 | 1242,016.98] 181 $1,254,813.52
oonmoAl A 815920169080 tsa 1 $1.560,267.65
10/15/04 41 $2.522.219.66] 200 $2,516,190.42
Totals 1,393 $267,454,883.05] 7,365 $267,408,491.68

19. During the first ten (10) months of the Relevant Period, the amount of money deposited
into the Schubert F&M Account was less than Eighty-Three Thousand Dollars ($83,000) in any
one month.

20.  During the monthly banking cycle ended October 18, 2001, the amount of money flowing
into the Schubert F&M Account was approximately Four Hundred Thirty-Eight Thousand One
Hundred Fifty Dollars ($438,150).

21.  Between November 19, 2002 and December 18, 2002, the deposits and other credits to
the Schubert F&M Account totaled in excess of Eleven Million Six Hundred Fifty Thousand
Dollars ($11,650,000).

22.  The deposits to the Schubert F&M Account exceeded Twenty-Nine Million Dollars
($29,000,000) during the monthly banking cycle ended November 18, 2003. That amount
dramatically decreased to approximately One Million Thirty Thousand Dollars ($1,030,000)
when the check exchange transactions with Lance Berry (Berry), Bob Mathews (Mathews) and
Marvin Wilcox (Wilcox) are excluded. The check exchange activity accounted for
approximately ninety-six percent (96%) of the deposits into the Schubert F&M Account during
the banking cycle ended November 18, 2003.

23.  During the monthly banking cycle ended November 18, 2003, the disbursements from the
Schubert F&M Account totaled in excess of Twenty-Nine Million Dollars ($29,000,000). That
amount dramatically decreased to approximately Four Hundred Eight Thousand Dollars
($408,000) when the check exchange transactions with Berry, Mathews and Wilcox are
excluded. The check exchange activity accounted for approximately ninety-eight percent (98%)
of the disbursements from the Schubert F&M Account during this banking cycle.

24.  The amounts of Schubert’s commission checks deposited into the Schubert F&M
Account was miniscule as compared to the increased levels of purported investment activity
reflected by the investors’ funds deposited into the account.

25.  For the fourteen (14) consecutive months before December 2002, Schubert operated on
uncollected fund balances in the Schubert F&M Account.

26.  Even though Schubert was depositing large sums of money from investors into the
Schubert F&M Account, the account was not reclassified from a personal account to a business
account by the bank until December 2002. As a result of the reclassification, F&M Bank




benefited from the imposition of a service charge on uncollected balances in the Schubert F&M
Account during fifteen (15) of the subsequent twenty-two (22) months.

Approximate Average Service Charge
Banking Cycle Ended Collected Balance Debited by F&M Bank

February 18, 2003 (290 910 § 282661
April 18 2003 B $ (520 620) . $ 5,058.53
=
" June 18, 2003 B $(739470) | | $ 6,749.54
August 18, 2003 B $ (851,460) . $ 8,022.34
October 17, 2003 || $(1,094,540) | | $ 9,990.36
= 5

December 18, 2003 B $(249,180) | | $ 2,201.06
e miﬁ& 5 , A MYy
February 18, 2004 B $ (224,050) | | $ 1,979.02
e 5 S

April 16, 2004 B $13,150 | | $ 0.0

Schubert’s Relationship with Berry, Mathews, and Wilcox

27.  Identifiable patterns of deposits and disbursements developed between the Schubert F&M
Account and the NBanC accounts of Mathews and Wilcox in December of 2002. The same
pattern of deposits and disbursements developed between the Schubert F&M Account and the
NBanC account of Berry beginning in April of 2003. In addition to the same frequency and
timing of transactions, the deposits to the Schubert F&M Account from the NBanC Accounts of
Berry, Mathews, and Wilcox were often in identical amounts. The amounts of the disbursements
from the Schubert F&M Account made to Berry, Mathews, and Wilcox were in identical
amounts. With rare exception, the deposits and disbursements were in even dollar amounts. The
following series of transactions in the Schubert F&M Account provides one of the numerous
examples of these patterns:




Clearing Deposit Disbursement
Date Amount » Amount

T

12/30/03 | Bob Mathews $93,750.00
123003

()

22
12/30/03

12/31/03

12/31/03

12/31/03

28.  During October and November of 2003, the frequency and amounts of transactions
between Schubert and Mathews, Wilcox, and Berry reached extraordinary levels. See Appendix
C-1 through C-3 hereto.

29.  Berry opened an F&M account (Berry F&M Account) with the transfer of $5,000 from
his NBanC account on or about November 12, 2003. Mathews opened an F&M account
(Mathews F&M Account) with the transfer of $5,000 from his NBanC account on or about
November 10, 2003. Wilcox opened an F&M account (Wilcox F&M Account) with the transfer
of $5,000 from his NBanC account on or about November 10, 2003.

30.  During November of 2003, the following transactions between Wilcox and Schubert were
effected through F&M Bank — transactions which simply involved the circular flow of money
between the two F&M Bank accounts and the Wilcox NBanC account on the same banking day
or on consecutive banking days:

Wilcox Wilcox Schubert Net Daily Activity
NBanC F&M F&M Between
Account Account Account Accounts

Trk

11/12/2003 | -$200,000.00 | $200,000.00
-$260,000.00 $260,000.00
$484,140.00 -$484,140.00
Total Daily Activity $24,140.00 |  $200,000.00 | -$224,140.00 $0.00




Wilcox Wilcox Schubert Net Daily Activity
NBanC F&M F&M Between
a}tew _ Account Account Accounts

Account
U R

11/14/2003 -$15,000.00 $15,000.00
-$259,800.00 $259,800.00
$260,500.00 -$260,500.00

] -14 300.00

4

$15,000.00

-$700.00

$0.00

c 3

11/18/2003 $20,000.00
-$20,000.00
-$210,000.00 $210,000.00
-$41,000.00 $41,000.00
$249,000.00 -$249,000.00
$39,000.00 $41,000.00 $2,000.00 0.

1 1/20/203 -$150,000.00 $ 50,000.00
-$21,000.00 $21,000.00
-$25,000.00 $25,000.00
$200,000.00 -$200,000.00
Total Daily Activity $25,000.00 $4,000.00 -$29,000.00 $0.00

During the days the Wilcox F&M Account was open, the only evidence of a transaction

in which securities were purchased by Schubert on behalf of Wilcox was an outgoing $3,000
wire transmission to AXA.

32.  With the exception of an outgoing wire in the amount of Twenty-Five Hundred Dollars
($2,500) transmitted on behalf of Berry, the same pattern of activity described as to Wilcox in
paragraphs 30 and 31 above occurred as to Berry and Mathews.

33.  Wilcox was unjustly enriched in an amount exceeding Five Hundred Thousand Dollars
(8500,000).

34.  Mathews was unjustly enriched in an amount exceeding Five Hundred Twenty Thousand
Dollars ($520,000).




35. Berry was unjustly enriched in an amount exceeding Thirty-Three Thousand Dollars
(833,000).

36.  As depicted below, most of the transactions that cleared the Schubert F&M Account on
November 19, 2003, involved “Large Item” distributions to and “Large Item” deposits from
Berry, Mathews, and Wilcox. There are no corresponding entries for disbursements to or from
any brokerage, investment or clearing firm for the purchase or sale of securities through the
account.

Clearing Deposit Disbursement Account
Depositor / Payee Amount
‘W

$0.00 |  $220,000.00

$0.00 -$36,704.06
S 70406

,g
5 SRR e S RIS

Lance Berry
o SR RARS SRR s duia:
5

11/19/03 | Bob Mathew: "$11,200.00 | $0.00 $37,495.94
I ét 3 B

Y
490

SR R

11/19/03 $000|  $1,000.00 $32,495.94
27 j

11/19/03 $1,010.00 $29,485.04

Investment Transactions

37.  During the Relevant Period, less than Two Million Dollars ($2,000,000) was wired from
F&M Bank for the purchase of stocks, options or any other type of investment. This amount
represented approximately one-half of one percent (.005) of the over Two Hundred Sixty-Seven
Million Dollars ($267,000,000) deposited into the Schubert F&M Account.

38.  During the Relevant Period, less than One Million Dollars ($1,000,000) in investment
sales proceeds was wired into F&M Bank from a brokerage, investment or clearing firm. This
amount respresented four-tenths of one percent (.004%) of the over $267,000,000 in
disbursements made from the Schubert F&M Account.

39. On at least two occasions in connection with loans made to Schubert, F&M Bank
accepted loan payments paid from the Schubert F&M Account from investor funds.
Transactions in the Schubert F&M Account that preceded and followed September 2003 loan
payments to F&M Bank were as follows:

10




Clearing Deposit Disbursement Account
Amount Amount Balance

R

s\‘;’;

911912003 _ $o 00 | $3,456.69 $131 701.62

4M

S R RN

Rack Room Shoes $0 oo 31 66 53 $178 357 28
8996

ollar Ger

9/22/2003 Ea"ﬁers & Merchants " $0.00 5105 010.11

9/22/2003 | Garden Ridge

Nineteen (19) of the thirty-four (34) transactions listed above were “Large Items” subject
to review by the F&M Bank loan committee.

40.  Funds from investors that were deposited into the Schubert F&M Account were used for
other purposes including, but not limited to, the payment of purported profits to other investors,

11




restoration of a muscle car, and the purchase of a condominium in Branson, Missouri.
Transactions in the Schubert F&M Account that were paid by F&M Bank on October 16, 2003,
included additional loan payments to F&M Bank and the purchase of the condominium:

Clearing Deposit |Disbursement Account
Depositor / Payee | - Amount Amount Description Balance

10/16/03 |B. Schubert "~ $0.00 _$500. oo ~ $319,961.03
R = 5

10/16/03

S S ) $323,392.73

10/16/03 Farmers &

Merchants Bank $0.00 $1,000.00

Loan payment

$322,092.73

10/16/03 | TriLakes Escrow $0.00| $209,641.45 $112.38-45
10/16/03 |G. Yenzer $0.00 $200.00 $111,838.45
41.  The condominium in Missouri was purchased with a cashier’s check in the amount of

Two Hundred Nine Thousand Six Hundred Forty-One Dollars and Forty-Five Cents
($209,641.45) drawn from the Schubert F&M Account, issued by F&M Bank and signed by
John Tom Anderson.

42.  The source of funding for the cashier’s check to buy the condominium was investor funds
and F&M loan proceeds for the purchase of cattle.

Unauthorized Activity

43.  On or about March 25, 2004, at Schubert’s direction, F&M Bank transferred $60,000
from one of the estate accounts of Leland Schubert to the Schubert F&M Account. The transfer
was a “Large Item” subject to review by the F&M Bank loan committee.

44, On the same date, the following disbursements to in{restors, including Beth Armer, an
F&M Bank employee, were approved for payment from funds in the Schubert F&M Account:

12




Amount

Bob Mathews $17,450

T

$57,995

These disbursements were “Large Items” subject to review by the F&M Bank loan
committee.

45. On or about May 18, 2004, a check in the amount of $80,000 drawn on one of the Leland
Schubert estate accounts was deposited into the Schubert F&M Account. The deposit was a
“Large Item” subject to review by the F&M Bank loan committee.

46.  On the following day, May 19, 2004, the following disbursements to investors totaling
approximately Four Hundred Thirteen Thousand One Hundred Twenty-Six Dollars ($413,126)
were approved for payment from funds in the Schubert F&M Account:

Amount

S et

These disbursements were “Large Items” subject to review by the F&M Bank loan
committee.

47.  On or about December 15, 2003, F&M Bank allowed Schubert to liquidate the Schubert
Implement CD, a certificate of deposit owned by Schubert Implement Co., Inc. (Schubert
Implement), a company owned by Leland Schubert. Schubert was not authorized to act on
behalf of Schubert Implement. F&M Bank credited the Schubert F&M Account in the amount of
the proceeds.

48.  As illustrated below, the proceeds from the liquidation of the Schubert Implement
certificate of deposit were used as follows:

13




Beginning

12/1 5/03 | Schubert Implement Co,, In

1503

TR

1211 7/03

AR5

$0.00

$O 00

Clearing Deposit Disbursement Account
Date Depositor / Payee Amount Amount Balance
$17,154.83

$45,012.98

49.  The credit to the Schubert F&M Account from the beginning balance liquidation of the
Schubert Implement CD, and the disbursements to Berry, Wilcox, Mathews and Kattails were all
“Large Items” subject to review by the F&M Bank loan committee on the next banking day.

50.  There was no evidence of the purchase of stocks, options or any other type of investment
on behalf of Schubert Implement Co., Inc., or the estate of Leland Schubert, through the

Schubert F&M Account.
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Lending Activity

51.  During the Relevant Period, F&M Bank entered into over seventy-five (75) new loans
and refinancings with Schubert for purported purchases of cattle, vehicles, equipment, a mobile
home, and real estate. The principal amount of such financings totaled over One Million Four
Hundred Thousand Dollars ($1,400,000). The interest rate charged by F&M Bank on these loans
ranged from six percent to fifteen percent (6%-15%).

52.  On more than one occasion, F&M Bank deposited proceeds of cattle loans made to
Schubert into the Schubert F&M Account, thereby commingling loan proceeds with investor
funds in the account.

53.  Bank employees, to include Stanton, Johnson and Tarrant, received purported investment
profits through checks drawn on the same F&M Bank account into which loan proceeds were
deposited.

Other Commingling of Funds

54.  During the Relevant Period, F&M Bank allowed Schubert to commingle funds from
investors with funds in the Kattails Account. Kattails, as described above, was a small gift shop
that also offered embroidery services.

55.  For example, on or about November 9, 2001, Schubert deposited a check from
Stanbrough in the amount of Thirty-Five Thousand Six Hundred Dollars ($35,600) into the
Schubert F&M Account and deducted Twenty-Five Thousand Six Hundred Dollars ($25,600) for
transfer to the Kattails Account, for a net deposit to the Schubert F&M Account of Ten
Thousand Dollars ($10,000). Both the Stanbrough check of $35,600 and the $25,600 transfer to
the Kattails Account were “Large Items” subject to review by the F&M Bank loan committee.

56.  Another example occurred on or about December 13, 2001, when Schubert deposited into
the Schubert F&M Account a check drawn on the Mathews NBanC Account in the amount of
Twenty-Nine Thousand Seven Hundred Twenty Dollars ($29,720). Schubert deducted Twenty-
One Thousand Dollars ($21,000) for transfer to the Kattails Account, for a net deposit to the
Schubert F&M Account of Eight Thousand Seven Hundred Twenty Dollars ($8,720). Mathews’
check of $29,720 and the $21,000 transfer to the Kattails Account were “Large Items” subject to
review by the F&M Bank loan committee.

57.  The following chart depicts other examples of “Large Items” received by Schubert from
investors that were deposited into the Kattails Account at F&M Bank and were subject to review
by the F&M Bank loan committee:

BAAS, i S SRR

November 21, 2000 Betty Mathews Trust

February 14,2001 | R. Walker h - $ 20,000.00

15




Amount

Bob Mathews

S g T

2 s g”v RS e LR ik 5
B.J. Walker Revocable Trust

R. Mathews Trust

i

b i s

Johnny Stanbrough

<}

, 2
February 18, 2004
, 201

$ 4,240.00

58.  The following chart depicts examples of “Large Items” disbursed by Schubert from the
Kattails Account to investors that were subject to review by the F&M Bank loan committee:

Amount

Johl

etty R. M

W.R. Mathews Trust $ 11,789.00
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Date Cleared Amount

e @

September 12, 2001 | W.R. Mathews Trust $ 10,784.00
E T T R e % T

s

Biiesssess s Ses  Se ey ol R N e S i & Ei
September 19, 2001 | Betty R. Mathews Trust

et :

b i
November 9
b

—
4 e ’*;g:-:e‘w oy % iR
, 2001 W.R. Mathews Trust

i o S : m
December 13, 2001 W.R. Mathews Trust

59.  The commingling of funds described above continued until the Department obtained a
temporary restraining order against Schubert on October 14, 2004.

F&M Bank Loan Officers

60. Ed Stanton (Stanton) invested no money through Schubert and Associates, yet, between
March 26, 2002, and October 5, 2004, received twelve (12) disbursements from Schubert
totaling in excess of $100,000. Ten (10) of the disbursements were made by checks drawn on
the Schubert F&M Account.

61.  Stanton received a check in the amount of $7,500 drawn on the Schubert F&M Account
on May 24, 2002, in connection with a purported option transaction. The check cleared the
Schubert F&M Account on the same day.

62.  Like eleven (11) of the twelve (12) disbursements received by Stanton, the May 2002
disbursement to Stanton was a “Large Item” subject to review by the F&M Bank loan
committee. The “Large Item” disbursements to Stanton from Schubert included monthly
payments of $7,000 beginning in April of 2004, after his resignation from the bank.

63.  The sources of funding for the May 2002 disbursement to Stanton were the deposits of
Seven Thousand Dollars ($7,000) each by Mathews and the W.R. Mathews Trust. Both deposits
were “Large Items” subject to review by the F&M Bank loan committee.

64.  There was no evidence of a deposit of an amount, representing the proceeds from the sale
of a security, into the Schubert F&M Account in connection with the May 2002 disbursement or
any other disbursement to Stanton.

65. Ten (10) “Large Item” disbursements were paid to Stanton from the Schubert F&M
Account — the same account through which the check exchange between Schubert and Berry,
Mathews, and Wilcox occurred, and the same account into which F&M Bank deposited the
proceeds of cattle loans made to Schubert.

66.  Justin Tarrant (Tarrant) invested no money through Schubert and Associates, yet,

between February 28, 2003 and September 30, 2004, received twelve (12) disbursements from
Marsha Schubert totaling in excess of Forty-Nine Thousand Dollars ($49,000).
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67. Ten (10) of the disbursements were made by checks drawn on the Schubert F&M
Account. :

68.  Tarrant received a check in the amount of Six Thousand Five Hundred Dollars ($6,500)
drawn on the Schubert F&M Account on September 23, 2003, in connection with a purported
securities transaction. The check cleared the Schubert F&M Account on the same day.

69.  Like four (4) other disbursements received by Tarrant from the Schubert F&M Account,
the September 2003 disbursement was a “Large Item” subject to review by the F&M Bank loan
committee.

70.  The September 2003 disbursement to Tarrant was paid by F&M Bank from the Schubert
F&M Account at a time when the account had a large negative balance.

71.  There was no evidence of a deposit of an amount, representing the proceeds from the sale
of a security, into the Schubert F&M Account in connection with the September 2003
distribution or any other distribution to Tarrant.

72.  Five (5) “Large Item” disbursements to Tarrant were paid out of the Schubert F&M
Account — the same account through which the check exchange between Schubert and Berry,
Mathews, and Wilcox occurred, and the same account into which F&M Bank deposited the
proceeds of cattle loans made to Schubert.

73.  Chad Johnson (Johnson) invested no money through Schubert and Associates, yet,
between December 2, 2003 and July 15, 2004, received six (6) disbursements from Schubert
totaling $35,200.

74.  Johnson received a check in the amount of $5,000 drawn on the Schubert F&M Account
on February 5,2004. The check was paid by F&M Bank on the same day.

75.  Three (3) of the four (4) disbursements from the Schubert F&M Account that were
received by Johnson were “Large Items” subject to review by the F&M Bank loan committee.

76.  The February 2004 disbursement to Johnson was made from an account balance
comprising two deposits of $98,028 and $17,853.20 by Mathews; a deposit of $98,028 by Berry;
and a deposit of $98,028 by Wilcox. All of these deposits and the disbursement to Johnson were
“Large Items™ subject to review by the F&M Bank loan committee.

77.  There was no evidence of a deposit of an amount, representing the proceeds from the sale
of a security, into the Schubert F&M Account in connection with the February 2004
disbursement or any other disbursement to Johnson. .

78.  Three (3) disbursements to Johnson paid out of the Schubert F&M Account — the same
account through which the check exchange between Schubert and Berry, Mathews, and Wilcox
occurred, and the same account into which F&M Bank deposited the proceeds of cattle loans
made to Schubert.
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79.  On October 14, 2004, the date the Department filed its action against Schubert, the
balance in the Schubert F&M Account was $51,414.91. $50,000 of that amount was investor
funds

FURTHER AFFIANT SAYETH NOT.

O 2t Tl
Dan Clarke

OKLAHOMA DEPARTMENT OF SECURITIES
120 North Robinson, Suite 860

Oklahoma City, Oklahoma 73102

(405) 280-7700

Subscribed and swormn to before me this 8th day of May, 20009.

(NOTARIAL SEAL) M nunda é@ahcum
Notary Public

5545,  BRENDALONDON |

‘ Notary Public i

e State of Oklahoma :

Commission # 05008046 Expires 09/28/08}
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APPENDIX C-1

Bob Mathews
Transaction Deposit to Disbursement from
Statement Date Date Clear Date Schubert Schubert

10/17/03 09/19/03 09/19/03 $215,000.00
10/17/03 09/19/03 09/19/03 $217,000.00
10/17/03 09/18/03 09/19/03 ' $420,398.00
10/17/03 09/22/03 09/22/03 $430,500.00
10/17/03 09/19/03 09/22/03 $431,000.00
10/17/03 09/23/03 09/23/03 $426,000.00
10/17/03 09/22/03 09/23/03 $431,000.00
10/17/03 09/24/03 09/24/03 $430,000.00
10/17/03 09/23/03 09/24/03 $431,040.00
10/17/03 09/25/03 09/25/03 $435,000.00
10/17/03 09/24/03 09/25/03 $426,542.00
10/17/03 09/26/03 09/26/03 $429,000.00
10/17/03 09/25/03 09/26/03 : $430,211.00
10/17/03 09/29/03 09/29/03 $399,400.00
10/17/03 09/26/03 09/29/03 $400,100.00
10/17/03 09/30/03 09/30/03 $430,506.00
10/17/03 09/29/03 09/30/03 $456,000.00
10/17/03 10/01/03 10/01/03 $407,000.00
10/17/03 09/30/03 10/01/03 $399,724.00
10/17/03 10/02/03 10/02/03 $431,000.00
10/17/03 09/30/03 10/02/03 $430,807.00
10/17/03 10/03/03 10/03/03 $407,500.00
10/17/03 10/02/03 10/03/03 | $407,357.00
10/17/03 10/06/03 10/06/03 $433,000.00
10/17/03 10/03/03 10/06/03 $431,371.00
10/17/03 10/07/03 10/07/03 $415,000.00
10/17/03 10/05/03 10/07/03 $408,100.00
10/17/03 10/08/03 10/08/03 $436,000.00
10/17/03 10/07/03 10/08/03 $435,282.00
10/17/03 10/09/03 10/09/03 $420,000.00
10/17/03 10/08/03 10/09/03 $415,901.00
10/17/03 10/10/03 10/10/03 $438,000.00
10/17/03 10/09/03 10/10/03 $436,408.00
10/17/03 10/14/03 10/14/03 $441,000.00
10/17/03 10/10/03 10/14/03 $420,506.00
10/17/03 10/15/03 10/15/03 $462,000.00




Transaction Deposit to Disbursement from

Statement Date Date Clear Date Schubert Schubert
10/17/03 10/14/03 10/15/03 $459,000.00
10/17/03 10/16/03 10/16/03 $445,000.00
10/17/03 10/15/03 10/16/03 $442,900.00
10/17/03 10/17/03 10/17/03 $461,000.00 ‘
10/17/03 . 10/16/03 10/17/03 $462,700.00
11/18/03 10/20/03 10/20/03 $476,000.00
11/18/03 10/20/03 10/20/03 . $446,000.00
11/18/03 10/21/03 10/21/03 $473,000.00
11/18/03 10/20/03 10/21/03 $472,000.00
11/18/03 10/22/03 10/22/03 $487,000.00
11/18/03 10/22/03 10/22/03 $30,000.00
11/18/03 10/20/03 10/22/03 $456,000.00
11/18/03 10/23/03 10/23/03 $487,500.00
11/18/03 10/22/03 10/23/03 $488,000.00
11/18/03 10/24/03 10/24/03 $487,000.00
11/18/03 10/23/03 10/24/03 $487,400.00
11/18/03 10/27/03 10/27/03 $486,000.00
11/18/03 10/24/03 10/27/03 $488,000.00
11/18/03 10/28/03 10/28/03 $485,000.00
11/18/03 10/27/03 10/28/03 $486,000.00
11/18/03 10/29/03 10/29/03 $485,000.00
11/18/03 10/28/03 10/29/03 $486,402.00
11/18/03 10/30/03 10/30/03 $484,300.00
11/18/03 10/29/03 10/30/03 $484,000.00
11/18/03 10/31/03 10/31/03 $487,000.00
11/18/03 10/30/03 10/31/03 $486,000.00
11/18/03 11/03/03 11/03/03 $40,000.00
11/18/03 11/03/03 11/03/03 $488,000.00
11/18/03 10/31/03 11/03/03 $35,000.00
11/18/03 10/31/03 11/03/03 $484,500.00
11/18/03 11/04/03 11/04/03 $486,000.00
11/18/03 11/03/03 11/04/03 $487,000.00
11/18/03 11/05/03 11/05/03 $487,000.00
11/18/03 11/04/03 11/05/03 $531,000.00
11/18/03 11/06/03 11/06/03 $480,000.00
11/18/03 11/05/03 11/06/03 $486,100.00
11/18/03 11/07/03 11/07/03 $484,000.00
11/18/03 11/06/03 11/07/03 $485,000.00
11/18/03 11/10/03 11/10/03 $479,000.00
11/18/03 11/07/03 11/10/03 $480,500.00




Transaction Deposit to Disbursement from
Statement Date Date Clear Date Schubert Schubert

11/18/03 11/12/03 11/12/03 $250,000.00
11/18/03 11/10/03 11/12/03 $484,140.00
11/18/03 11/13/03 11/13/03 $199,700.00
11/18/03 11/13/03 11/13/03 $260,000.00
11/18/03 11/12/03 11/13/03 $479,201.00
11/18/03 11/14/03 11/14/03 $249,800.00
11/18/03 11/13/03 11/14/03 $250,500.00
11/18/03 11/17/03 11/17/03 $15,000.00
11/18/03 11/17/03 11/17/03 $240,000.00
11/18/03 11/17/03 11/17/03 $250,201.00
11/18/03 11/18/03 11/18/03 $31,000.00
11/18/03 11/18/03 11/18/03 $210,000.00
11/18/03 11/17/03 11/18/03 $239,000.00







APPENDIX C-2

Marvin Wilcox
Statement Transaction Deposit to Disbursement
Date Date Clear Date Schubert from Schubert

10/17/03 09/19/03 09/19/03 $217,000.00

10/17/03 09/19/03 09/19/03 $215,000.00

10/17/03 09/19/03 09/18/03 $430,503.00
10/17/03 09/22/03 09/22/03 $420,500.00

10/17/03 09/22/03 09/19/03 $421,000.00
10/17/03 09/23/03 09/23/03 $437,000.00

10/17/03 09/23/03 09/22/03 $442,803.00
10/17/03 09/24/03 09/24/03 $421,000.00

10/17/03 09/24/03 09/23/03 $421,040.00
10/17/03 09/25/03 09/25/03 $426,000.00

10/17/03 09/25/03 09/24/03 $437,542.00
10/17/03 09/26/03 09/26/03 $420,000.00

10/17/03 09/26/03 09/25/03 $421,211.00
10/17/03 09/29/03 09/29/03 $434,000.00

10/17/03 09/29/03 09/26/03 $435,409.00
10/17/03 09/30/03 09/30/03 $424,000.00

10/17/03 09/30/03 09/29/03 $421,000.00
10/17/03 10/01/03 10/01/03 $437,000.00

10/17/03 10/01/03 09/30/03 $434,300.00
10/17/03 10/02/03 10/02/03 $425,100.00

10/17/03 10/02/03 09/29/03 $421,806.00
10/17/03 10/03/03 10/03/03 $435,500.00

10/17/03 10/03/03 10/03/03 $800.00
10/17/03 10/03/03 10/02/03 $434,500.00
10/17/03 10/06/03 10/06/03 $427,000.00

10/17/03 10/06/03 10/03/03 $426,371.00
10/17/03 10/07/03 10/07/03 $435,000.00

10/17/03 10/07/03 10/05/03 $435,707.00
10/17/03 10/08/03 10/08/03 $428,000.00

10/17/03 10/08/03 10/07/03 $427,282.00
10/17/03 10/09/03 10/09/03 $437,000.00

10/17/03 10/09/03 10/08/03 $435,901.00
10/17/03 10/10/03 10/10/03 $429,000.00

10/17/03 10/10/03 10/09/03 $428,408.00
10/17/03 10/14/03 10/14/03 $467,000.00

10/17/03 10/14/03 10/10/03 $437,506.00




Statement Transaction Deposit to Disbursement
Date Date Clear Date Schubert from Schubert
10/17/03 10/15/03 10/15/03 $462,000.00
10/17/03 10/15/03 10/14/03 $459,000.00
10/17/03 10/16/03 10/16/03 $469,000.00
10/17/03 10/16/03 10/15/03 $467,907.00
10/17/03 10/17/03 10/17/03 $461,000.00
10/17/03 10/17/03 10/16/03 $462,700.00
11/18/03 10/20/03 10/20/03 $475,000.00
11/18/03 10/20/03 10/17/03 $470,000.00
11/18/03 10/21/03 10/21/03 $473,000.00
11/18/03 10/21/03 10/20/03 $472,000.00
11/18/03 10/22/03 10/22/03 $486,000.00
11/18/03 10/22/03 10/20/03 $15,000.00
11/18/03 10/22/03 10/20/03 $470,000.00
11/18/03 10/23/03 10/23/03 $487,500.00
11/18/03 10/23/03 10/22/03 $488,000.00
11/18/03 10/24/03 10/24/03 $486,000.00
11/18/03 10/24/03 10/23/03 $486,400.00
11/18/03 10/27/03 10/27/03 $486,000.00
11/18/03 10/27/03 10/24/03 $488,000.00
11/18/03 10/28/03 10/28/03 $485,000.00
11/18/03 10/28/03 10/27/03 $486,000.00
11/18/03 10/29/03 10/29/03 $485,000.00
11/18/03 10/29/03 10/28/03 $486,402.00
11/18/03 10/30/03 10/30/03 $484,300.00
11/18/03 10/30/03 10/29/03 $484,000.00
11/18/03 10/31/03 10/31/03 $487,000.00
11/18/03 10/31/03 10/30/03 $486,000.00
11/18/03 11/03/03 11/03/03 $40,000.00
11/18/03 11/03/03 11/03/03 $488,000.00
11/18/03 11/03/03 10/31/03 $25,000.00
11/18/03 11/03/03 10/31/03 $484,500.00
11/18/03 11/04/03 11/04/03 - $486,000.00
11/18/03 11/04/03 11/03/03 $487,000.00
11/18/03 11/05/03 11/05/03 $487,000.00
11/18/03 11/05/03 11/04/03 $531,000.00
11/18/03 11/06/03 11/06/03 $480,000.00
11/18/03 11/06/03 11/05/03 $486,100.00
11/18/03 11/07/03 11/07/03 $484,000.00
11/18/03 11/07/03 11/06/03 $485,000.00
11/18/03 11/10/03 11/10/03 $479,000.00




Statement Transaction Deposit to Disbursement

Date Date Clear Date Schubert from Schubert
11/18/03 11/10/03 11/07/03 $480,500.00
11/18/03 11/12/03 11/12/03 $260,000.00
11/18/03 11/12/03 11/10/03 $484,140.00
11/18/03 11/13/03 11/13/03 $199,700.00 '

11/18/03 11/13/03 11/13/03 $270,000.00
11/18/03 11/13/03 11/12/03 $479,201.00
11/18/03 11/14/03 11/14/03 $259,800.00
11/18/03 11/14/03 11/13/03 $260,500.00
11/18/03 11/17/03 11/17/03 $17,000.00
11/18/03 11/17/03 11/17/03 $245,000.00
11/18/03 11/17/03 11/17/03 $500.00
11/18/03 11/17/03 11/14/03 $260,201.00
11/18/03 11/18/03 11/18/03 $41,000.00
11/18/03 11/18/03 11/18/03 $210,000.00
11/18/03 11/18/03 11/17/03 $249,000.00







APPENDIX C-3

Lance Berry
Statement Transaction Deposit to Disbursement from
Date Date Clear Date Schubert Schubert
10/17/03 09/19/03 09/18/03 $442,901.00
10/17/03 09/19/03 09/19/03 $226,000.00
10/17/03 09/19/03 09/19/03 $217,000.00
10/17/03 09/22/03 09/19/03 $441,000.00
10/17/03 09/22/03 09/22/03 $440,500.00
10/17/03 09/23/03 09/22/03 $443,893.00
10/17/03 09/23/03 09/23/03 $438,000.00
10/17/03 09/24/03 09/23/03 $441,040.00
10/17/03 09/24/03 09/24/03 $436,000.00
10/17/03 09/25/03 09/24/03 $438,542.00
10/17/03 09/25/03 09/25/03 $435,000.00
10/17/03 09/26/03 09/25/03 $430,211.00
10/17/03 09/26/03 09/26/03 $429,000.00
10/17/03 09/29/03 09/26/03 $435,409.00
10/17/03 09/29/03 09/29/03 $434,000.00
10/17/03 09/30/03 09/29/03 $430,000.00
10/17/03 09/30/03 09/30/03 $430,506.00
10/17/03 10/01/03 09/30/03 $434,300.00
10/17/03 10/02/03 09/30/03 $430,806.00
10/17/03 10/01/03 10/01/03 $434,000.00
10/17/03 10/02/03 10/02/03 $431,000.00
10/17/03 10/03/03 10/02/03 $434,500.00
10/17/03 10/03/03 10/03/03 $435,000.00
10/17/03 10/06/03 10/03/03 $431,371.00
10/17/03 10/07/03 10/05/03 $485,707.00
10/17/03 10/06/03 10/06/03 $433,000.00
10/17/03 10/08/03 10/06/03 $435,282.00
10/17/03 10/07/03 10/07/03 $485,000.00
10/17/03 10/08/03 10/08/03 $436,000.00
10/17/03 10/09/03 10/08/03 $475,000.00
10/17/03 10/09/03 10/09/03 $480,000.00
10/17/03 10/10/03 10/09/03 $436,408.00
10/17/03 10/10/03 10/10/03 $438,000.00
10/17/03 10/14/03 10/10/03 $480,980.00
10/17/03 10/14/03 10/14/03 $479,000.00




Statement Transaction Deposit to Disbursement from
Date Date Clear Date Schubert Schubert
10/17/03 10/15/03 10/14/03 $459,000.00
10/17/03 10/15/03 10/15/03 $462,000.00
10/17/03 10/16/03 10/15/03 $479,801.00
10/17/03 10/16/03 10/16/03 $480,000.00
10/17/03 10/17/03 10/16/03 $462,700.00
10/17/03 10/17/03 10/17/03 $461,000.00
11/18/03 10/20/03 10/20/03 $480,000.00
11/18/03 10/20/03 10/20/03 $481,000.00
11/18/03 10/21/03 10/20/03 $472,000.00
11/18/03 10/22/03 10/20/03 $491,000.00
11/18/03 10/21/03 10/21/03 $473,000.00
11/18/03 10/22/03 10/22/03 $490,000.00
11/18/03 10/23/03. 10/22/03 $488,000.00
11/18/03 10/23/03 10/23/03 $487,500.00
11/18/03 10/24/03 10/23/03 $490,400.00
11/18/03 10/24/03 10/24/03 $489,000.00
11/18/03 10/27/03 10/24/03 $488,000.00
11/18/03 10/27/03 10/27/03 $486,000.00
11/18/03 10/28/03 10/27/03 $489,000.00
11/18/03 10/28/03 10/28/03 $488,000.00
11/18/03 10/29/03 10/28/03 $486,402.00
11/18/03 10/29/03 10/29/03 $485,000.00
11/18/03 10/30/03 10/29/03 $487,000.00
11/18/03 10/30/03 10/30/03 $487,000.00
11/18/03 10/30/03 10/30/03 $45,000.00
11/18/03 10/31/03 10/30/03 $486,000.00
11/18/03 10/31/03 10/31/03 $487,000.00
11/18/03 11/03/03 10/31/03 $65,000.00
11/18/03 11/03/03 10/31/03 $487,000.00
11/18/03 11/03/03 11/03/03 $488,000.00
11/18/03 11/04/03 11/03/03 $487,000.00
11/18/03 11/04/03 11/04/03 $486,000.00
11/18/03 11/05/03 11/04/03 $488,000.00
11/18/03 11/05/03 11/05/03 $487,000.00
11/18/03 11/06/03 11/05/03 $486,100.00
11/18/03 11/06/03 11/06/03 $480,000.00
11/18/03 11/07/03 11/06/03 $485,000.00
11/18/03 11/07/03 11/07/03 $484,000.00




Statement Transaction Deposit to Disbursement from
Date Date Clear Date Schubert Schubert
11/18/03 11/10/03 11/07/03 $480,500.00
11/18/03 11/10/03 11/10/03 $479,000.00
11/18/03 11/12/03 11/10/03 $484,140.00
11/18/03 11/12/03 11/12/03 $260,000.00
11/18/03 11/13/03 11/12/03 $479,201.00
11/18/03 11/13/03 11/13/03 $270,000.00
11/18/03 11/13/03 11/13/03 $199,700.00
11/18/03 11/14/03 11/13/03 $260,500.00
11/18/03 11/14/03 11/14/03 $259,800.00
11/18/03 11/17/03 11/14/03 $260,201.00
11/18/03 11/17/03 11/17/03 $220,000.00
11/18/03 11/17/03 11/17/03 $17,000.00
11/18/03 11/18/03 11/17/03 $249,000.00
11/18/03 11/18/03 11/18/03 $210,000.00
11/18/03 11/18/03 11/18/03 $15,000.00







IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES
ex rel. Irving L. Faught, Administrator,
Plaintiff,

VvS. Case No. CJ-2006-3311

FARMERS & MERCHANTS BANK, et al.
Defendants,

and

ROBERT LYNN POURCHOT, Trustee of the
Robert Lynn Pourchot Trust, et al.,

N N N N N N N N N N N N N N N N N N

Intervenors.

AFFIDAVIT OF MARSHA KAY SCHUBERT

STATE OF TEXAS
SS.
COUNTY OF BRAZOS

N N N

I, Marsha Kay Schubert, of lawful age, being first duly sworn deposes and states:

1. I am currently serving a ten (10) year sentence in the Bryan Federal Prison
Camp in Bryan, Texas, as a result of my plea of guilty, in the United States District Court
for the Western District of Oklahoma (Case No. CR 05-078), to one count of engaging in
a monetary transaction in property derived from specified unlawful activity (money

laundering).
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2. While I serve the sentence imposed by the United States District Court for
the Western District of Oklahoma, I am concurrently serving the sentence imposed by the
District Court of Logan County, State of Oklahoma, as a result of my plea of guilty to
fourteen (14) counts of Obtaining Money by False Pretenses (Case No. CF-2004-391).

3. The federal and state charges to which I pled guilty were in connection
with a securities fraud I committed, doing business as Schubert and Associates, an
unincorporated entity, in and from Crescent, Oklahoma, between at least January of 2000
and October of 2004.

4, In connection with tile fraudulent sales of securities, I kited funds of more
than Two Hundred Fifty Million Dollars ($250,000,000) through Farmers & Merchants
Bank (F&M) accounts that I controlled (F&M Accounts). This was done on a daily
basis.

5. In connection with the fraudulent sales of securities, I represented to
investors that I would invest their funds in a legitimate venture and return large profits
resulting from the success of the investments. In many instances, I represented to
investors that I would be trading options on their behalf.

| 6. The investment funds given directly to me by investors were commingled.
None of the investment monies given to Schubert and Associates was invested on behalf
of the investors, individually or collectively.

7. Schubert and Associates did not generate investment revenue. Investor
funds, my personal funds and borrowed capital were the only sources of revenue for

Schubert and Associates.




8. Payments of fictitious investment returns were necessary to create the
appearance of legitimacy and success that enabled me to continue the securities fraud for
as long as I did.

9. In the beginning, I used funds from my personal and business bank
accounts and my husband’s farm account of which I was an unauthorized user to pay
fictitious investment returns to investors. As the balances in those accounts became
inadequate to cover the returns I told investors that they had made, I borrowed and made
payments from the commingled investor funds.

10.  To further prevent the discovery of the truth about my activities, I devised
a scheme involving a continual movement of funds between third party bank accounts
that I controlled and the F&M Accounts. Relying on the float created by this activity, I
paid fictitious investment returns with wires and checks that were drawn on insufficient
and/or uncollected funds.

11.  The third party bank accounts that I used extensively to continue the
securities fraud were those of Lance Berry, Bob Mathews and Marvin Wilcox. Millions
of dollars were transferred between the F&M Accounts and the accounts of Lance Berry,
Bob Mathews and Marvin Wilcox.

12. Lance Berry, Bob Mathews and Marvin Wilcox turned over their
checkbooks for accounts they maintained at NBanC. When I received the checkbooks,
each check was signed in blank. I determined the amount of each distribution from the
accounts and filled out the checks for deposit to my account.

13. I attempted to move funds in the same manner between accounts at

BancFirst, one which was the Richard Schubert Farm Account which [ was an




unauthorized user and the second a Schubert and Associates account and the accounts of
Lance Berry, Robert Mathews and Marvin Wilcox; however, I was forced to stop this
activity when BancFirst prohibited me from operating on uncollected funds.

14.  On multiple occasions, John V. Anderson communicated with me about
getting my F&M Accounts into a collected fund status.

15.  In late 2003, Chad Johnson, an F&M officer, suggested to me that Lance
Berry, Bob Mathews and Marvin Wilcox open accounts at F&M for their investment
purposes in order to eliminate the ﬁncollected funds issue in my F&M Accounts. Lance
Berry, Bob Mathews and Marvin Wilcox opened F&M accounts through which I
continued to transfer funds, without making investments on their behalf, for a period of
less than 30 days. I stopped using the F&M accounts of Lance Berry, Bob Mathews and
Marvin Wilcox be.cause good or collected funds were not attainable.

16. F&M never did anything more to get my accounts into a collected funds
status or to otherwise stop my activities.

17.  If, at any time, F&M had refused to process the wires and/or to approve
payment of the checks drawn on insufficient or uncollected funds, I could not have
continued the fraud and the fraud would have abruptly stopped.

18. At some point, John V. Anderson and/or John Tom Anderson decided to
reclassify my Schubert and Associates account from a personal account to a business
account. As a result, F&M Bank collected service fees of more than $80,000 on the
uncollected balances in the account.

19.  On many occasions, I was also allowed by F&M to use loan proceeds to

pay fictitious investment returns when the stated purpose of the F&M loans was not




working capital for my investment business, and such loans were secured by fictitious
collateral or collateral not actually owned by me.

20. F&M Bank also allowed me to liquidate a maturing certificate of deposit
owned by Schubert Implement, an entity owned by Leland Schubert, and deposit the
proceeds into my Schubert and Associates account. I had no signatory authority over any
account related to Leland Schubert. I used the proceeds from the liquidation of the
certificate of deposit to pay fictitious investment returns to investors.

21. At my unauthorized request, F&M Bank transferred funds ﬁqm an F&M
account for the estate of Leland Schubert to my F&M Account. I used the transferred
funds to pay fictitious investment returns.

21.  When I accepted their investment dollars, I did not tell investors: (a) that I
was committing securities fraud; (b) that I was violating state and federal securities laws;
(c) that I was not going to invest their monies; (d) that I was acting outside the scope of
my association with the brokerage firm with whom I was registered; and/or (e) that I was
orchestrating and perpetuating a ponzi scheme.

22.  When I paid fictitious investment returns to investors, I did not tell them
(a) that the payments were anything other than a return on their investments; (b) that the
primary source of the payments was other investors’ dollars; and/or (c) that the checks
and wires were drawn on insufficient or uncollected funds.

23. I did not provide investors with Schubert and Associates account
statements or any other record that accurately reflected the use of their investment
dollars, the sources of the payments I made to them, or the current value of their

investments. When investors asked for statements, I made up various excuses for the




lack of statements, such as the records were at my home. I also blamed the lack of
statements on computer glitches or the incompetence of the brokerage firm with which I
was affiliated.

24,  When my illegal activities were ended through action by the Oklahoma
Department of Securities on or about October 14, 2004, certain of the investors were
“winners” and certain of the investors were “losers”..

25.  F&M bank officers Chad Johnson, Ed Stanton and Justin Tarrant were
each on the “winpers” and of my illegal activities and each referred numerous clients to
me, even though F&M had its own investment division with its own advisor.

26. 1 hereby affirm that I am competent to make this Affidavit and that all of
the foregoing is true and correct. I hereby affirm that I affix my signature to this
document voluntarily and that no threat or promise of immunity or other assistance of any
kind has been made by any person, to include the Administrator of the Oklahoma
Department of Securities, any employee of the Oklahoma Department of Securities, and
any member of the Oklahoma Securities Commission, to coerce the statements made

herein.

Further Affiant sayeth not

/m,{aﬁ%w 5%@%

Marsha Kay Schubert

Subscribed and sworn to before me this day of February, 2009.

(NOTARIAL SEAL)

Notary Public

FPC Bryan, Brazos County
Subscribed anga\m pefore me this
2§ day of _X_ & QU4 2009
Tl Ve
' Case Manager

AuthonzedbyﬂneActafJuly 7, 1955, as
amended, to administrator caths (18 SC Section 4004)
6
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- STATE OF 0 (LAHOMA
IN THE DISTRICT COURT OF LOGAN COUNTYL Lo_r,;A;ﬂ Q‘ HTY 580
STATE OF OKLAHOMA ILED PR Rt

70,4 'IS FHZ 28

Oklahoma Department of Securities - REJEAHIA ZIMEK '

ex rel. Irving L. Faught, A COURT CLERK

Administrator, ay pEPUTY
Plaintiff,

v, Case No. CJ 2004-256

. Marsha Schubert, an individual and

" dba Schubert and Associates;
Richard L. Schubert, an individual and
dba Schubert and Associates; and
Schubert and Associates, '
an unincorporated association,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants..

ORDER OF PERMANENT INJUNCTION

This matter came on for hearing this |5 A day of A ‘2 };g[ ' _, 2004,

before the undersigned Judge of the District Court in and for Logan County, State of Oklahoma,

“upon the verified Petition for Permanent Injunction and Othe'r Equitable Relief of the Plaintiff
(Petition), pursuant to Section 1-603 of the Oklahoma Umform Securities Act of 2004 (Act),
Okla. Stat. t1t 71, §§ 1-101 through 1 -701 (Supp. 2003), for v101at10ns of the Act and the
Oklahoma Securities Act (Predecessor Act), Okla. Stat. tit. 71, §§ 1-413, 501, 701- 703 (1991 &
Supp 2003).

The Department appears through its attomeys Gerri Stuckey and Amanda Cornmesser.
Defendants appear through their attorney, Mack Martm The Receiver, Douglas L. Jackson,

appears pro se.

EXHIBIT
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_ After a review of the pleadings and evidence, thi_s Court finds:

1. At all times material hereto, Defendants Marsha Schubert, individually and doing
business as Schubert and Associates, and Schubert and Associates v(collectiv.ely, “Defendants™)
engagéd in the issuance, offer and/or sale of securities in and/or from Oklahoma‘ to investors
(Investors) in the nature of mterests in an investment progam (Investment Program Intercsts) in
" which Defendants represented they would invest Investor funds returmng large profits to
Investors. | |

2. The Investment Program Interests are securities as.c‘lefmed by Section 1-102 of
the Act and Section 2 of the Predecessor Act.

3. The securities offered and sold by Defendants are not, and have not been
registered under the Act or the Predecessor Act. The securities have not be;en offered or sold
pursuant to an exemptiori from registration pursuant to Section 1-2401.‘ of the Act or Section 401
of the Prédecessor Act.

4. Defendant Marsha Schubert, by virtue of her efforts and activities in thlS state in
- . effecting or atterﬁpting to effect transacfions in securities, is an issuer agent of Schubert and
Associa;ces, as defined in Séction 1-102 of the Act and Section 2‘ of the Predec;sso; Act.
Defendant Marshé Schubert is not registered Aunder the Act as an issuer agent. Defendant
Schubert and Associates, an issuer as defined in Section 1-102 of the Act and Section 2 of the
Predecessor Act, employed an agent who was not registered under the Act or the Prede,cessér Act
to effect or aﬁeﬁpt to effect purchases or salés of securities.

5. In its Petition, Plaintiff alleged that Defendants, in connec:tion with the offer, sale,
or purchase of securities, directly and indirectly, made untrue statements of material facts and

omitted to state material facts necessary in order to make the statements made, in light of the




circumstances under which they were made, not misleading, in violation of subsection (2) of

Sect1on 1-501 of the Act and subsecnon (2) of Section 101 of the Predecessor Act.

6. In its Petition, Plamnff alleged that Defendants in connecnon with the offer, sale,

or pnrchase of securities, and through the use of untrue statements of material facts and
omissions of material facts, engaged in an act, practice, or course of business that has operated as
a fraud or deceit upon Investors, in violation of subsection (3) of Section_ 1-501 of the Act and

subsecnon (3) of Secnon 101 of the Predecessor Act.

7. Defendants have executed the St1pu1at10n and Consent to Order of Permanent

Injunction (Stipulation and Consent) attached hereto as Exhibit “A” and made a part hereof. The

APtaintiff has no objection to the terms of the Stipulation and Consent and agrees to the entry of

this Order.

8. There is a' likelihood of future violations of the Act by Defendants if they are not

enjoined.

Therefore, based on the pleadings, evidence, and the execution of the Stlpulatlon and
-Consent, the Court finds that Plaintiff is entitled to the rehef prayed for and that the Order of
Permanent InJunctlon against Defendants be 1ssued by agreement of the partles, and, therefore:

ITIS HEREBY ORDERED, ADIUDGED AND DECREED that a permanent m_]unctlon
be and is hereby entered, forever enjoining and restrammg Marsha Schubert, 1nd1v1dua11y and
doing business as Schubert and Associates, and Schubert and Associates from:

1. offering or selling any security in ‘and/or from this state other than

purchasing or selling securities on her own behalf and for her~ own
account; and |

2. transacting business in this state as broker-dealers or agents.




ITIS FURTHER ORDERED that Marsha Schubert, individually and doing business as =

Schubert and Associates, and Schubert and Associates pay restitution to Investors in a sum to be
determined by this Court at the conclusion of the pending recelvershlp in this matter

IT IS FURTHER ORDERED that pending determination of the amount of restitution to

be paid, the assets of Marsha Schubert, individually and doing business as Schubert and

" Associates, and Schubert and Associates continue to be frozen, as speeiﬁed in the Temporary

Restraining Order, Order Appointing Receiver, Order Freezing Assets and Order for Accoﬁming

| 1ssued by thls Court on October 14, 2004 (Temporary Restraining Order) |

];T IS FURTHER ORDERED that pending determination of the amount of restitution to
“be pa1d by Marsha Schubert, individually and domg business as Schubert and Associates, and

| Schubert and Associates, the Receiver shall contmue to exercise that authonty granted by the
Temporary Restraining Order. -

IT IS FURTHER ORDERED that this Court will retarn jurisdiction of this matter for the
pdrbose of the administration of the receivership and the enforcernent of this Order of Permanent
Injunction and the Stipulation and Consent. | |

ITIS SO ORDERED. | |

 Dated this _ ’)\5‘4’&\ day of Y\Jouzw/\loef , 2004.

DONALD L. WORTHINGTON

i-- DISTRICT COURT JUDGE




Approved as to form:

(S Bk

Gerri L. Stuckey, OBA #1665
Amanda Cornmesser, OBA'¥20044
Oklahoma Department of Securities
120 N. Robinson, Suite 860
Oklahoma City, OK 73102

(405) 280-7700

Attorneys for Plaintiffs

Mack Martin 4

Martin Law Office

119 N. Robinson, Suite 360

Oklahoma City, OK 73102

Attorney for Defendants Marsha Schubert,
individually and dba Schubert and Associates,
and Schubert and Associates

Bvod szt

—Fackson Bcack Dawenfot BA 17 cFF
Gungoll, Jackson, Collins, Box & Devoll, P.C.
323 W. Broadway
Enid, OK 73701
(580) 234-1284

Reeceiver ,
C_,c-uuxsc i gl?" Q-«L Creau-d




IN THE DISTRICT COURT OF LOGAN COUNTY
STATE OF OKLAHOMA

Oklahoma Department of Securities
ex rel. Irving L. Faught,
Administrator,

Plaintiff,

7 Case No. CJ 2004-256
Marsha Schubert, an individual and
dba Schubert and Associates;

- Richard L. Schubert, an individual and
dba Schubert and Associates; and
Schubert and Associates,

an unuﬂéorporated association,
|

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Defendants.

STIPULATION AND CONSENT TO ORDER OF PERMANENT INJUNCTION

Defendants Marsha Schubert, individually and doing bﬁsiness as Schubert and

Associates, and Schubert and Associates (collectively, “Defendants™), without admitting or -

denying any violation of the Oklahoma Uniform Securities Act of 2004 (Act), Okla. Stat. tit. 71,

| §§ 1-101 throﬁgh 1-701 (Supp. 2003), or the Oklahoma ‘Securit_ies_ Act (Predeceséor Act), Okla.

Stat. tit. 71, §§ 1-413, 501, 701-703 (1991 & Supp. 2003), stipulate to the following facts and
consent to the foliow uﬁdenakjngs: N |
Stipulations:
Defendants hereby stlpulate as follows
1. ~ The Oklahoma Department of Securities (Plamtlft) is the proper pa.rty to bring
. this action seekmg the rehef requested in the Petition for Permanent Injunction and Other
Equitable Relief (Petmon) ﬁled in this matter.

.  EXHIBIT “A”




2. Defendants are subject to the jurisdiction of this Court by proper setvice of the

Petition and their appearance in this matter.

3. Defendants engaged in the issuance, offer, and/or sale of. securities in and/or from

Oklahoma to investors (Investors), in the nature of interests in an investment program

(Investment Program Interests) in’ which Defendants represented they‘would invest Invester
funds returning large profits to Investofs. The Investment 'Program Inte.rests' are securities as
" defined by Sectlon 1-102 of the Act and Sectlon 2 of the Predecessor Act.

4. Defendants admit to the apphcatmn of the Act and the Predecessor Act to the
offer and sale of secuntles in and/or from Oklahoma referenced in paragraph 3 above.
VUndertakings: | | |

Defendants hereby undertake as follows:

1. Defendants consent to the entry of an order of permanent injunction in the form .

attached as Exhibit “A” hereto and made a pa:t'.of this Stipulation and Consent.

2. Defendant Marsha Schubert consents ‘to the entry of an administrative ~order
barring her from association with broker-dealers and investment advisers in any capacit&r in the
form attached as EXhibit “B” hereto and made apart of this Stipulation and Consent.

3. " Defendants state that this Stlpulatlon and Consent is entered mto voluntanly and
that no threat or prormse of immunity of any kind has been made by Plaintiff, the Oklahoma
S.ecurities Commission, the Administrator of the Oklahoma Department of Securities, or any
empleyee of the Oklahoma Department of Securities, to coerce agreement with this Stipulation
and Consent. | o

4. Defendants waive any right to appeal from the order of permanent injunction. ‘




5. Defendants agree that this Stipulation and Consent and all provisions hereof shall

be mcorporated by reference into the order of permanent injunction.
6. Defendants agree to pay restitution to Investors in a sum to be deterrmned by this

Court at the conclusion of the pending receivership in this matter.

7. Defendants agree that pending determination of the amount of restitutidn to be

‘ paid by Defendants, the assets of Defendants will continue to be frozen, as specified in the

Ternporary Restraining Order, Order Appointing Receiver, Order Freezdng Assets and Order for
Acconnting issued by this Court on October 14, 2004 (Temperary R.e.straining Order).
t L&; Defendants agree that pendmg determination of the amount of restitution to be
.pa1d by Defendants, the Receiver shall continue to exercise that authonty granted by the
Temporary Restraining Order.

9. Defendants understand that Plaintiff will take action as. authorized by law for any

Defendant’s failure to comply with the terms of this Stipulation and Consent in any material

respect or for any future violation of the Act.

10. Defendants agree to-the presentahon to the Court of this Stlpulatlon and Consent,
executed by each Defendant, and‘to the entry of the order of permanent, injunction, in the'_form
attached as Exh1b1t “A”, without further notlce |

11. Defendant Marsha Schubert agrees to the presentatlon to the Admmlstrator of the
Oklahoma Department ‘of Securities of this Stlpulatlon and Consent and to the entry of the
administrative order barring her from association with broker—dealers and investment advisers in

the form attached as Exhibit “B”, without further notice.




12. Defendants consent to the Court's retention of Junsdlctlon of this matter. for all |

purposes including, but not limited to, admmrstranon of the recervershlp and enforcement of this

Stlpulatlon and Consent.

IN WITNESS WHEREOF the Defendants have executed this Stlpulatlon and Consent

as of the date and year set forth below their srgnatures hereto.

Marsha Schubert Individually and
dba Schubert and Associates:

Dt %m@g @mm // 4—0%

Address )D@ éﬂ’lﬁ 5/% o
éwud—/ Oé/éﬁu 730%9

Schubert and Assomates

By: %M)lﬁ ﬁ/ldjk—&f

: T1tle 5@& @,,;O-Udj—wu)
' Date //"‘ ’57(_

address: )0 /I =V
éu/ww‘ Ok 730}?




Approved as to form and substance:

(DM

Gerri L. Stuckey, OBA #16732
Amanda Cornmesser, O A #20044
Oklahoma Department of Securities
120 N. Robinson, Suite 860

- Oklahoma City, OK 73102
(405) 280-7700 °
Attorneys for Plaintiff

U/

Mack M i—tm \

Martlﬁn Law Office /{
.119 N. Robinson, Suite 360

* Oklahoma City, OK 73102
Attorney for Defendants Marsha Schubert
individually and dba Schubert and Associates, -
and Schubert and Associates -

~ DouglasL.J ackson '
- Gungoll, Jackson, Collins, Box & Devoll, P C.
323 W. Broadway
Enid, OK 73701
(580) 234-1284
Receiver
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ax rel. Irving L. Faught,
Administrator,

Plaintiff,
vs. CASE NO. CJ-2006-3311
FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and

ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF LENARD BRISCOE
TAKEN ON BEHALF OF THE DEFENDANTS
ON MARCH 18, 2009, BEGINNING AT 9:15 A.M.
IN OKLAHOMA CITY, OKLAHOMA

APPEARANCES :

On behalf of the PLAINTIFF:

Ms. Amanda Cormmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First Natiomal Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)

REPORTED BY: Laura L. Robertson, CSR, RFR

if you had known she was committing securities fraud?

A. No.

Q. Would you have invested with Marsha Schubert
if you had known she was violating state and/or
federal laws?

A. No.

Q. Would you have im d with ha S bert

if you had known she never had any intent to invest
your funds?

A. No, ma'am.

Q. Would you have invested with Marsha Schubert
if you had known she was acting outside of the scope
of AXA or Wilbanks?

MR. RYAN: Object ta the form. Go ahead.
THE WITNESS: No, I wouldn't invest.

Q. (BY MS. CORNMESSER) Would you have invested
with her -- first let me ask you this. Do you know
what the term is Ponzi scheme?

A. I have been reading about it in the papex.
And I guess that's what she was running; right?

Q. That's right. Would you have invested with
her if you had known she was perpetuating a Ponzi
scheme?

A. No, ma'am.

Q. Are you familiar with the term uncollected

339

10

11

12

13

14

15

16

17

18

139

20

21

22

23

24

25

10

11

12

13

14

15

16

17

18

13

20

21

22

23

24

2s

identification)
CROSS EXAMINATION
BY MS. CORNMESSER:

Q. Mr. Briscoe, I'm Amanda Cormmesser, I'm an
attorney with the Department of Securities, with me
today is Melanie Hall, with the department. We just
have a few quick questions to ask you.

Did Marsha Schubert tell you that she would
invest your funds legitimately?

A. The first funds she did.

Q. What did she tell you with the checks
written to Schubert & Associates?

A. That she was going to buy stocks.

Q. Okay.

A. Best of my knowledge.

Q. Was it your understanding that it also would
be legitimate, that she would actually invest?

A. She didn't -- I don't recall if she said it
that way.

Q. But she did say it the first time?

A. The first 60,000, I believe that she had.

Q. Did she tell you that she could make money
for you on your investments?

A. As far as I know.

Q. Would you have invested with Marsha Schubert

A. Above.
Q. So in connection with that, are you the one
that told her you weren't going to lend the money?

A. I didn't tell her, no.

Q. Did you have any -- direct communication
with her?
A. No.

Q. Is that the only contact that you had had
with her prior to her calling you?

A. Uh-huh.

Q. Had anyone recommended her to you?

A. Yes, a couple of guys. Marvin Wilcox and
Lance Barry, they told me how much money they had made
with her.

Q. How did you know Mr. Barry and Mr. Wilcox?

A. Marvin Wilcox worked at Kingfisher Bank and
Trust at that time, and Lance Barry owned the ASC,
Cementing in Crescent, done a lot of work for me.

Q. Okay. So Mr. Barry bad worked for you and
Mr. Wilcox had worked in a banmk in which you were
either the owner or part owner?

A. I was on the board thera.

Q. On the board.

A. Part owner, too.

Q. And tell me, so she calls you. Do you have

EXHIBIT

38
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. Irving L. Faught,
Administrator,

Plaintiff,
vs. CASE NO. CJ-2006-3311
FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and

ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF STEPHEN E. POLLARD
TAKEN ON BEHALF OF THE DEFENDANTS
ON MARCH 19, 2009, BEGINNING AT 9:15 A.M.
IN OKLAHOMA CITY, OKLAHOMA

APPEARANCES :
on behalf of the PLAINTIFF:

Ms. Amanda Cornmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First National Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)
REPORTED BY: Laura L. Robertson, CSR, RPR

3§

violating state and/or federal laws would you have
invested with her?

A, No.

Q. Have you ever heard of the term Ponzie
scheme?

A. Yes.

Q. What is your understanding of a Ponzie
scheme?

A. Well, the first ones in get a little money
back, and the last ones in lose it all.

Q. If you had known Marsha was operating a
Ponzie scheme, would you have invested with her?

A. Not at all.

Q. If you had known that the monies that other
folks were getting from Marsha Schubert were
fictitious, would you have invested with hex?

A. No.

Q. If you had known that the monies Marsha gave
to the investors were on uncollected funds, would you
have invested with her?

MR. RYAN: Object to the form of the
question.
THE WITNESS: No.
Q. (BY MS. CORNMESSER) If you had known that

the investment returns given to the investors were on
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A. I don't know when -- I don't remember --
recall when they locked her up, but it was somewhere
in October or November somewhere.

Q. So you're telling me you didn't really know
anything about right about the time the office was
closed?

A. No, because we sure wouldn't have put the
last $100,000 or whatever in there.

Q. Right.

MR. RYAN: I don't have any further
questions. These ladies down here may have some
questions for you.

CROSS EXAMINATION
BY MS. CORNMESSER:

Q. Mr. Pollard, I'm Amanda Cornmesser with the
Securities Department, along with Mrs. Hall. I just
have a few questions for you.

Did Marsha Schubert tell you that she would
invest your funds in a legitimate venture?

A. Yes.

Q. If you had known that Marsha Schubert was
committing securities fraud, would you have invested
with her?

A. No way.

Q. If you had known Marsha Schubert was

insufficient funds, would you have invested with her?
MR. RYAN: Object to the form of the
question.
THE WITNESS: No.

Q. (BY MS. CORNMESSER) If you had known that
Marsha was operating a check kite, would you have
invested with her? -

MR. RYAN: Object to the form of the
question.

THE WITNESS: No.

MS. CORNMESSER: I don't think I have any
further questions. Thank you.

MR. RYAN: Just a moment.

(Discussion held off the record)

REDIRECT EXAMINATION

BY MR. RYAN:

Q. If you had known, sir, that AXA had come
in -- you know who I'm talking about; right?

A. Yas, sir.

Q. If AXA had come into Marsha's office and
conducted an investigation in April of ‘04, and they

had found that she had £ d and ted to

terminate her, but then ended up letting her resignm,

and then that's when she went with Wilbanks?

EXHIBIT
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A. Okay.
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everybody was talking about how, the big money she was
making them. So we finally just talked to her and she
said she would invest the money.

Q. Okay. Do you know who it was that, when you
said everybody was talking about her and her success,
do you know who it was that you did speak to about
Marsha's success?

A. I had several people tell me that I should
invest with them.

Q. Do you know --

A. Bob Mathews was one, Marvin Wilcox. Several
people I know in the community.

Q. All right. Where do you bank, sir, or where
did you bank back in the time frame of 2003 and 2004?

A. Well, the LLC banks in Enid with Chisholm
Trail Farm Credit.

Q. Okay.

A. And personally, I have a personal bank
account at Kingfisher Bank -- well, it is BancFirst
now.

Q. Okay. How about your dad, where does he

A. The same thing.
Q. Same way as you do?

A. Uh-huh.
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. IRVING L. FAUGHT,
Administrator,

Plaintiff,
vs. CASE NO.
FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and

ROBERT LYNN POURCHOT, Trustee
of the Robert Lymn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF ROBERT MATHEWS
TAKEN ON BEHALF OF THE DEFENDANTS
ON MARCH 17, 2009, BEGINNING AT 9:15 A.M.
IN OKLAHOMA CITY, OKLAHOMA

APPEARANCES:

On behalf of the PLAINTIFF:

Ms. Amanda Cornmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First National Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)
REPORTED BY: Laura L. Robertson, CSR, RPR

CJ-2006-3311
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Q. Did Marsha Schubert ever tell you she was
acting outside the scope of AXA?

A. No.

Q. Did Marsha Schubert ever tell you that the
payments given by her to your parents' trust were
anything but a return on the investments?

A. No.

Q. Did Marsha Schubert ever tell you the
primary source of payments was other investors' money?

A. No.

Q. Did Marsha Schubert ever tell you that the

checks and wires into the trusts were on uncollected

funds?
A. No.
Q. On insufficient funds?
A. No.

Q. If you had known that Marsha Schubert would
not invest the funds legitimately for the trust, would
you have allowed her to have the money?

A. No.

Q. If you had known that Marsha Schubert was
committing securities fraud, would you have allowed
her to have the money for the trust?

A. No.

Q. Do you hold Marsha Schubert ultimately
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. Irving L. Faught,
Administrator,

Plaintiff,
vs. CASE NO. CJ-2006-3311
FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and

ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF LOREN POLLARD
TAKEN ON BEHALF OF THE DEFENDANTS
ON MARCH 19, 2009, BEGINNING AT 10:00 A.M.
IN OKLAHOMA CITY, OKLAHOMA

APPEARANCES:
on behalf of the PLAINTIFF:

Ms. Amanda Cornmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First National Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)
REPORTED BY: Laura L. Robertson, CSR, RER
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Q. Do you know what the term Ponzi scheme
means? Ponzi scheme?

A. Yes.

Q. What is your understanding of that?

A. Well, they just take the investors' money
and give it to the earlier ones, and there is never
any trading really taking place. They just keep
paying the earlier investors, and then they get more
investors to keep it going.

Q. Would you have given her money if you had
known she was operating a Ponzi scheme?

A. Uh-uh, I wouldn't have even went close.

Q. Mr. Pollard, did you ever serve on a bank
board?

A. Yes.

Q. What bank was that?

A. At the time it was Kingfisher Bank & Trust.

Q. How many years did you serve on the board?

A. I don't know, 15, maybe. I really don't
know.

Q. Do you remember approximately the years that
you were there?

A. Yes. About the time they sold the bank to
the First Capital, or First State Bank, or BancFirst.

Five, six, seven, maybe ten years ago, I don't know.
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A. I suppose so. I mean, you know, we did a
lot of banking, and I think it goes right in right
then, I mean, to your account.

Q. Okay.

MR. RYAN: That's all I have.
CROSS EXAMINATION
BY MS. CORNMESSER:

Q. Mr. Pollard, what did Marsha tell you about
what investment she was going to make for you?

A. It was mostly she just said she was trading
options.

Q. Okay. Did she tell you it would be a
legitimate venture?

A. Well, I don't know if I ever asked her if it
was a legitimate venture, but she just said she was
trading options and doing real well at it and was
making money. And I assumed that was what was
happening.

Q. If you had known that she was committing
gsecurities fraud, would you have invested with her?

A. Oh, man, no.

Q. If you had known that she was violating
state and federal securities laws would you have
invested with her?

A. Uh-uh.

1 options account?

2 A No, ma'am.
3 Q Were you awars Marsha Schubert had a checking
4 account at F&M Bank?

5 A Yes, ma'am,

6 Q And do you know what the name of tha checking
7 account was?

8 A Schubert & Associates.
9 Q Did you understand that to be a trading account,

10 that that's where the money was pooled and then she was buying
11 options?
12 A Az far as I know, yeah.
13 Q Do you know if she used that account for any other
14 reason?
15 A Some of the proceeds from the loans went in thers
16 and whatnot. But other than that, no. I mean, I don't kuow

17 how that was conducted.

18 Q Did you attend the morming loan meetings at F&M
19 Bank?

20 A Yes, ma'am.

a1 Q How often were they held?

22 A Every day.

23 Q RBvery day. And before October of 2004, who was

24 present in those meetings?

25 A Bafore October of 20047
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES
ex rel. Irving L. Faught, Administrator,

Plaintiff,

VS. Case No. CJ-2006-3311

Defendants,
and

ROBERT LYNN POURCHOT, Trustee of the

)

)

)

)

)

)

)

FARMERS & MERCHANTS BANK, et al. )
)

)

)

)

)

Robert Lynn Pourchot Trust, et al., )
)

)

Intervenors.

AFFIDAVIT OF DOUGLAS LYNN JACKSON

STATE OF OKLAHOMA )
COUNTY OF GARFIELD ; >
I, Douglas Lynn Jackson, of lawful age, being first duly sworn depose and state:

1. In 1973, I received a Bachelor of Science Degree in agricultural
economics from Oklahoma State University and in 1977, I received a Juris Doctorate
from American University in Washington D.C.

2. I am a founding shareholder and managing partner of the law firm,
Gungoll, Jackson, Collins, Box and Devoll, located in Enid, Oklahoma. Since the mid-
1980s, more than half of my legal practice has been devoted to the representation of

banks.

EXHIBIT
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3. I have been a director of Central National Bank & Trust Company of Enid,
Oklahoma, for approximately eigﬁt (8) years. Ihave served on the loan committee since
my appointment to that board, and am currently serving as chairman of the loan
committee.

4. From 1988 to 1994, I served as a member of the Oklahoma Securities
Commission.

5. In October of 2004, I was appointed the Receiver for the assets of Marsha
Schubert and Schubert & Associates in Logan County District Court Case CJ-2004-256.

6. As Receiver, I hired Baird Kurtz Dodson LLP (BKD) to perform a review
of all bank accounts maintained or controlled by Marsha Schubert. BKD obtained
records from a variety of sources, many of which came from Farmers and Merchants
Bank (F&M Bank).

7. I have reviewed the reports prepared by BKD relating to the bank accounts
maintained and controlled by Marsha Schubert.

8. Marsha Schubert was routinely given immediate funds credit for deposits
made into her account(s) at F&M Bank over a period of years. As a result, she was able
to perpetuate her securities fraud.

9. I am of the opinion that Marsha Schubert operated a scheme of check
kiting through her accounts at F&M Bank. The operation of the check kite was illegal
and was not consistent with sound, reasonable banking practice on the part of F&M
Bank.

10. Instead of stopping Marsha Schubert’s practice of operating on

uncollected funds in very significant amounts, F&M Bank started to collect fees and/or




interest on her uncollected fund balances. In twenty-eight years of practicing law in
Oklahoma I have never encountered a bank charging interest and/or fees for allowing a
customer to operate on uncollected funds.

11. The following list contains the names of the investors with remaining

losses:

e ——————————————————

Short Investors

Abemethy, Corene

Mathews, WM Property Trust

Allen, Ted & Jeanne

Matthews, Betty Trust

Avery, Lloyd Matthews, William James

Bell, Brent Phillips, Jim & Jean

Blair Minerals Pollard, Loren & Marj

Blair, Craig Pollard, Loren & Steve Farms
Blair, Kent Porkchop Trust

Blair, Tim Pourchot Investments(Geraldine)
Boren, Brent Pourchot, Phil

Boren, Ken Pourchot, Robert

Briscoe, Lenard

Reynolds, Richard & Annenda

Broughton, Shirey

Richards, Harold

Clough, Ron

Sanders, David & Mary

Crandall, & Sanders

Sanders, Steve & Vicki

Dillingham, Keith

Schnarr, Bennie

Edgar, Tom & Karen

Schubert, Richard

Elmore, Jason & Jennie

Schultz, Debra

Floyd, Coy & Kay

Shelite, Beverly

Ford, Steven Shelley, Lloyd & Bonita
Glover, Jamie Stafford, Jared

Gunn, Alma | Talley, Robert and Pam
Hall, John Triplett, Larry
Halverson, Pamela Vance, John

Ham, Curtis & Opal

Walker, Bob & Kathy

Harris, Joel

Walker, J T (Jackson)

Hedrick, Stuart & Helen

Walker, Jack & Betty

Henthrone, Mike

Walker, Ricky

Holthus, Richard & JoAnn

Wallace, Terry & Langley, Terry

Jackson, Joyce

Ward, Linda-

James, Randy & Lori Webb, Donna
Kinsey, Linda Will Foundation
Kretchmar, Randy Williams, Larry

Liebl, Charles & Joyce

Yenzer, Geneva




12.  Following two distributions from the receivership estate and recoveries
from third parties, the total remaining loss for the Short Investors listed above is
$3,558,026.56.

FURTHER AFFIANT SAYETH NOT.

Subscribed and swom to before me ﬂ:llS __1 day of May, 2009.

Notary Public

.
.
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IN THE DISTRICT COURT OF LOGAN COUNTY

STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
SECURITIES, ex rel. IRVING L.
FAUGHT, Administrator,

Plaintiff,
va.
CASE NO. CJ-2004-256
MARSHA SCHUBERT, an individual
and d/b/a SCHUBERT & ASSOCIATES;
and SCHUBERT & ASSOCIATES, an
unincorporated association,

Defendant.

P I I I I A I I I I I R R
DEPOSITION OF CHAD JOHNSON
taken on behalf of the
Plaintiff
on April 7, 2005
in Enid, Oklahoma

R A I I B A I A )

WORD FOR WORD REPORTING, L.L.C.
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE

OKLAHOMA CITY, OKLAHOMA 73102

Reported by: MARTI M. MARTIN, C.S.R.
41
Q Right.
A Well --
Q Let's say from 2001 to 2004.
A Okay. Myself, John Tom, John V., Ed, and Justin.
Q Okay.
A And I can't remember when we opened the Guthrie

branch. But when Barry was over there, Barry was in there as
well.

And Melissa Moon did not attend thosa?

Occasionally she would be in there, not every day.
Why not?

I don't really know. Mosat of the time it was just

¥ O ¥ ©O

our loan committes meeting.

Q Okay. Was Marsha Schubert or the activity in her
accounts ever discussed in those morning loan meetings?

A Every now and again, yes.

Q Tell me what the discussion was.

A There was one discussion when the uncollected funds
came about.

Q What was discussed about that?

A Just that it was uncollected, and that John was
going to look into it.

Q John V.?

A Yas. I'm sorxy.

Q Just one time you remember?
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options account?

A

Q

No, ma'am.

40

Were you aware Marsha Schubert had a checking

account at F&M Bank?

A

Q

Yes, ma'am.

And do you know what the name of the checking

account was?

A

Q

Schubert & Rssociates.

Did you understand that to be a trading account,

that that's whare the money was pooled and then she was buying

options?
A
Q
reason?

A

As far as I know, yeah.

Do you know if she used that account for any other

Some of the proceeds from the loans went in there

and whatnot. But other than that,

how that was conducted.

Q

Bank?

» o ¥

Q

no.

I mean, I don't know

Did you attend the morning loan meetings at F&M

Yes, ma'am.
How often were they held?

Every day.

Every day. And before October of 2004, who was

present in those meatings?

A

A

Q

Befors October of 2004?

I just suspected, yeah.

59

Did you ever suggest to Marsha that Berry, Matthews,

and Wilcox should open a checking account?

A

I told her that sha could, yes, and that would cut

down on the uncollectad funds.

Q
A
Q

A

Tell me about that conversation. Did you call her?

I'm not real sure.

Did someone talk about it in a meeting?

No. I don't remember all that much, other than the

fact that Marsha and I were talking about it ons day about her

uncollected funds and I said, Well, one way to eliminate that

is to open the accounts here and that would elimipate the

uncollacted funds or have the money wired, either way.

Q

So was she going to open the accounts for those

three men, or were they going to come in and open up accounts?

A

Q

A

I assume that they weras going to come in.

Okay. And did they?

You know, I kind of want to think they did, but I

don't know if they ever used them or if they did. I'm mot for

certain on that.

Q

Were you aware that Marsha Schubert was depositing

on a daily basis checks from Matthews, Berry, and Wilcax?

A

Q

A

Uh-huh.
Could you say yes or no?

Yas.

tabbles’
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Judgment?

A Basically, yeah.

Q Did you tell Michael Brennan about your options
account with Marsha Schubert?

A I discussed it very little with him, yes.

Q What did you tell him?

A Basically that I had an options account up there and
that she was making me money.

Q Did he ask any questions about it?

A We got on the deal whers I told him I wasn't getting
a statement, yes.

Q You weres a little concerned you weren't getting a
statement.

A Well, I just bad told him that. He had asked about
ie.

Q You told Don Spicer and you told Michael Brennan, so
you were cbvicusly concerned you weren't getting a statement.

A I don't know if I was concerned. I was wondering
why I wasn't, yeah.

Q Okay. So you'ras telling him that, and then what
happened?

A Nothing really. I mean, he said it could be a Ponzi
scheme.

Q And did you ask him why?

A No. Number one, I didn't know what a Ponzi scheme

A Yes, sir.

Q Okay. Now, tell me about the discussions that the
loan committee had regarding the checks that were being
deposited into Schubert & Associates.

A Well, I really can't. I don't remember them in
detail. Mainly John V. brought it up and said, Hey, you know,
this is an uncollacted balance in this account. Basically
that discussion was between him and Marsha. I believe that he
went to the tellers and wanted to kind of look at some of tha
deposits that she was bring in after that. Whather he did or
he didn't, I'm not for sure.

Q Now, you were -- oh, go ahead. Excuse me.

A No, I'm done.

Q Now, you were a member of the committee. Did you
conaider it your individual responsibility as a member of the
committee to investigate that particular situation where
Mr. Anderson said that Schubert & Associates was operating on
uncollacted funds?

A No, air, I did not.

Q Why not?

A Because he gaid he was going to take care of it.

Q So you thought if one person on the committee said
they were going to take care of it, that would relieve you of
your responsibilities as a member of that committee?

A Absolutely.
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was to begin with.

Q Did he explain it to you?

A No, ma‘am.

Q He just said it's a Ponzi scheme and walked off?

A No. He said it sounds like it could be. Like I
said, nobody had any proof of it.

Q But you didn't know what it was, so how da you know
what proof you needed?

A Well, he didn't bave any. He didn't know. He just
said it could be.

Q Was this last year?

A I believe so.

Q Why did you even ask him about it in the first
place?

A I'm not real sure. It possibly could have been when
he was writing the memo on it and was asking about it. I
mean, I don't know. I don't know how we ended up getting on
the subject. .

Q Did you tell anybody about the conversation?

A Actually, I think I may have talked with John Tom
and John V. about it, but I can't be real sure.

Q What do you think you told them?

A You know, just that Mike kind of thought it might be
a Ponzl schema. Like I said, I'm not sura what exactly was

discussed.
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IN THE DISTRICT COURT OF LOGAN COUNTY

STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
SECURITIES, ex rel. IRVING L.
FAUGHT, Administrator,

Plaintiff,
vs.
CASE NO. CJ-2004-256
MARSHA SCHUBERT, an individual
and d/b/a SCHUBERT & ASSOCIATES;
and SCHUBERT & ASSOCIATES, an
unincorporated association,

Defendant.
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VIDEQOTAPED DEPOSITION OF ED STANTON
taken on behalf of the
Plaintiff
on April 6, 2005
in Oklahoma City, Oklahoma
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WORD FOR WORD REPORTING, L.L.C.
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE

OKLAHOMA CITY, OKLAHOMA 73102

Reported by: MARTI M. MARTIN, C.S.R.
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A Transfers, I'm not sura how that went.

Q Did you ever approve any transfers that you
remember?

A Don't know that I remember any. You mean transfesra
from one of her accounts to anothex?

Q Right.

A If -- I'm assuming if she requested a transfer, she
could get a transafer.

Q Okay. Wera you awara that John V. Anderson was
asking to see her depositsa?

A Other than he had meetings with her privately.

Q Did he ever discuss those meetings with you?

A Just between he and John Tom basically was tha
conversation in the morning meeting and that he would handle
ie.

He would handle what?
Marsha and her accounts.

And what was to be handled?

» 0 ¥ 0O

Whatever resolution he thought was an issue=. I
don't know. Whatever issue there was that needed a
rasolution.

Q What kind of issues would there have been?

A If there was insufficient funds or uncollected
funds.

Q How did they know thers were uncollected funds if
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the Oklahoma State Banking Department as a bank examiner in
operations and basic lending, lending review. And then from
there, from January lst of '94 until March 26th of '04, I was
a senlor vice president at Farmers & Merchants Bank, Crescent,
Oklahoma.

Q What was your -- what all were you duties as senior
vice president?

A Basically lending. I sat on the loan committes. I
was secrstary to the board of diractors. I was the camplian:va
officer, intermal control officer, security officer, asset
liability management committee, loan committee, investment
committes. There's probably more, I just can't recall.

Q Who was your supervisor when you were senior vice
president at FaM?

A John Tom Anderson, president and CEQ; and John V.
Anderson, chairman of the board.

Q And who did you supervise, if anyone?

A I really didn't supervise anyone. I had two younger
gentlemen that worked with us that were -- had been there less
time that were supervisors, too, in our bank.

Q And who was that?

A Justin Tarrant and Chad Johnson.

Q I juat want to go through some of the titles that
you named off when you were talking about your duties as

senior vice president, and also titles that you may not have

40

Q Did you do anything socially with Lance Berxy?

A No.

Q Did you socialize with Marvin Wilcox?
A No.

Q Any business relations with Mr. Wilcox?
A No.

Q Did you ever see Mr. Berry, Mr. Wilcox, or
Mr. Matthews make deposits for Marsha Schubert at F&M Bank?

A Never did.

Q Wers you awars that Marsha Schubert was depositing
on a daily basis checks from Mr. Matthews, Mr. Berry, and
Mr. Matthews?

A Those were part of those threa accounts that we
talked about that John was monitoring.

Q Okay, I'm confused becauss I didn't -- I thought you
said they didn't have checking accounta.

A Not when I -- not in the begimning.

Q Okay. But they --

A I thought those were Marsha's accounts.

Q Marsha had a Schubert & Associates account thers.
A Okay .

Q So when you're saying that --

A I thought she had three trading accounts with

them -- or ome trading for threa of them was my understanding.

EXHIBIT
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published, I mean, I'm going to keep it.
MS. CORNMESSER: It's not published.
MR. TIPPENS: Well, you've handed it to me,

and I just want to be awars of what you have

placed in front of people hers. That's the only

way I have a record of knowing that.

MS. CORNMESSER: Gkay. They came from the
bank.
MR. TIPPENS: I understand that. But, I

mean, because they come from the bank and I

represent the bank, I'm entitled to the

information.

MS. CORNMESSER: Okay.

Q (By Ms. Cornmesser) In your opinionm, did Schubert &
Associates have a negative average collected balance for a
long time?

A I'm not sure the time period. It was longer than
normal. I would say longer than days.

Q So usually the bank would allow a few days for an
uncollected balance?

A It depends on the customer.

Q Are you aware if John Tom Anderson ever spoke to
anyone at NBC Bank about Marsha Schubert's --

A I think that they made some phone calls just to

inquire.
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Who made the calls?
I don't know,
From NBC to John Tom or John Tom to NBC?

Could have been both.

0o » 0O ¥ O

Okay.

A I know that was discussed in part of the morning
meeting about correspondence.

Q Written?

A No, verbal. I don't know written. That would be
something you'd have to gat.

Q How many times do you remember that being discusaed
in a loan meeting?

A It wasn't discussed a lot. She was -- just had
uncollected funds. Sometimes it would be discussed moze.

Q What about the communications with NBC?

A One time I think I remember.

Q Okay.

A As I said, the monitoring of her accounts was done
by our senior management because of the dollar volume. We
were not entitled to monitor those. )

Q In the loan officer meetings, did you discuss
Schubert & Associates had regular drawing of checks against
uncollected funds?

A That would be the same matter.

Q Okay. Did Marsha have




r
|

Justin Tarrant OK Dept of Securities vs. Schubert
February 14, 2005 Case No. CJ-2004-256

N -

10
| 11
.12
| 13

14

15
16
17
18
19
20
21
22
23

24

IN THE DISTRICT COURT OF LOGAN COUNTY
. STATE OF OKLAHOMA
OKLAHOMA DEPARTMENT OF
SECURITIES ex rel. Irving
L. Faught, Administrator,

Plaintiff,

vs. CASE NO. CJ-2004-256

MARSHA SCHUBERT, an
individual and dba Schubert
and Associates; RICHARD L.
SCHUBERT, an individual and
dba Schubert and Associates;
and SCHUBERT AND ASSOCIATES,
an unincorporated association,

e e S e e e e et e el et i et e e et s

Defendants.
***************************
DEPOSITION OF JUSTIN RAY TARRANT
taken on behalf of the
Plaintiff
on February 14, 2005
in Oklahoma City, Oklahoma

* * Kk Kk *k Kk Kk * Kk Kk Kk Kk Kk Kk Kk Kk Kk * Kk *k * * * * K K *

Reported by: KIMBERLY J. MASSEY, C.S.R.

WORD FOR WORD REPQRTING, L.L.C.
" 120 N. ROBINSON, SUITE 2220
OKLAHOMA CITY, OKLAHOMA 73102
(405) 232-9673

EXHIBIT

T ey T T T T o e P T A o LA b P ot oy e e T o T e o T

Word for Word Reporting, L.L.C.
(405) 232-9673
b8ec7a21-f10b-4419-926b-46ebeddeeada




Istin Tarrant
abruary 14, 2005

OK Dept of Securities vs. Schubert -

Case No. CJ-2004-256

Page 10 Page 12 |§
training. 1 Q. How long were you in the loan division?
2 Q. What's your annual salary there? 2 A. Of the four years, probably -- probably
3 A. Thirty-five thousand. 3 two-and-a-half years, I would say. I mean, thisIs
4 Q. Do you recelve commissions? 4 --I'm kind of guessing on that, but, roughly -
5 A. Not yet. 5 roughly, two-and-a-half years, I would say.
6 Q. Will you? 6 Q. Who was your supervisor when you were in
7 A. Yes. 7 the loans?
8 Q. Iwant to talk a little bit about your past 8 A. My supervisor has pretty well just been
9 employment history. 9 John Tom Anderson, basically, the entire time. I
10 A. Uh-huh. 10 mean, whenever I was a teller, Melissa Moon would
11 Q. Let's begin with F&M Bank. 11 have been my supervisor, but after I moved past that
12 A. Uh-huh. 12 point, it would have been -- it would have been John
13 Q. How did you become employed with F&M? 13 Tom Anderson.
14 A. Iwas in college, and I thought, you know, 14 Q. What was your salary when you were at the
15 I needed some experience In -- you know, in working. | 15 bank?
16 I mean, I farmed my whole life, and that's really all 16 A. It -- it varled. I think my last -- the -
17 Iknew. So I knew that I needed to get some 17 my last year there it was 29,000, I think, was my
18 experience, you know, working in an atmosphere like | 18 salary.
19 that, and so In December of '99, I started working 19 Q. Tell me about the types of loans that you
20 there just as a teller just for experience. 20 were authorized to make.
21 Q. Walk me through what other positions you 21 A. Ihad a - like, a $5,000, I think, lending
22 had. You started as a teller and then -- 22 limit, but our -- our loans always go through the
23 A. 1started as a teller, and I was a teller 23 meeting with the loan officers, so any loan that --
24 for, you know, around a year, I was kind of part-time |24 you know, above that, I just ran It by them, and --
25 because I was finishing up school. And then after I 25 and, you know, they -- they would approve it or say,
Page 11 Page 13 |§
1 finished school, they came to me, and they said, 1 you know, yes or no, and that's -- that was about !
"2 you know, we would like for you, you know, to stay. 2 dt--
3 And, you know, at the time, I was, you 3 Q. Who was -- who was --
4 know, kind of looking around at, you know, some other | 4 A. --asfaras -
5 possibilities, but, really, you know, I was very 5 Q. - who was they?
6 content and happy to stay for awhile, and -- but 6 A. The loan committee, John Tom Anderson and
7 after I was a teller for about a year, they moved me 7 John V. Anderson, Ed Stanton and Chad Johnson, we
8 into operations. And they really didn't move me in 8 were all In the meetings together.
9 there, they just wanted to traln me some on that to 9 Q. The gentlemen that you just named, were
10 where if somebody Is gone -- you know, It's a small 10 they the only four that worked with you the entire
11 town bank, there's not really very many employees, so |11 time that you were there In the loan division; is
12 they really like for you to know just a little bit 12 there anyone else?
13 about each thing, you know, just enough to help out. 13 A. From on the Crescent bank, yes. There was
14 And so I learned about operations somewhat 14 - you know, the -- there's a Guthrie branch,
15 and kind of filled in for her when she was gone on 15 as well, which Barry Anderson, Charles Moad, they
16 vacation. Iwas — she always had to come back and 16 work over there, but I really never worked with them
17 correct things whenever she got back because I never |17 soto speak.
18 knew It all that well, but good enough to get by for 18 Q. Chad Johnsan, was he over you In any way?
19 a couple of weeks. 19 A. He had been there longer, but we were kind
20 And then after that, they moved me Into the 20 of — I would say kind of along the same lines. I
21 lending side, and that's kind of where I, you know, 21 mean, he had more authority, he had been there a lot
22 settled In. I worked In the loan department, 22 longer.
23 basically, just booking loans and, you know, putting 23 Q. He could make a loan with a higher amount?
24 on loans, and then they made me a loan officer, and 24 A. Ithink so. Ithink so, yeah.
75 that's what I ended up. 25 Q. What about Ed Stanton?
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No, no, she didn't. Basically, I went and

Page 66 Page 68 i
Q. Did he tell her about those? 1 talked to her, and she said she'd guarantee me,
2 A. Iwasn't In the meetings. 2 you know, 4,000 a month, and she sald, "T'll get you
3 Q. Did he ever tell you about those 3 in contact with - with AXA, you know, John Coburn."
4 conversations? 4 And she made a couple of calls, called me back, and
5 A. No. 5 sald, okay, go meet with him at this time and day and
6 Q. Do you have an accountant, Chad -- or I'm 6 that was about It that I remember. ~.
7 sorry, Justin, do you have an accountant? 7 Q. So what time period did you become employed
8 A. Yes, 8 with AXA? .
9 Q. And who is that? 9 A. Tt would have been -- my last day at the
10 A. Doug Dittmyer in H&R Block in Stillwater. 10 bank was February 15th --
11 Q. Did you claim the income that you earned 11 Q. 0Of 2000 --
12 from your options account on your taxes? 12 A, -- of 2004, so it would have been
13 A. No, I have not. 13 thereafter, a month after that, sometime In March,
14 Q. And can you explain to me why? 14 something like that I would -- I would guess.
15 A. I asked Marsha about the -- I said, 15 Q. And who hired you?
16 you know, "Do I need to file this -- anything that I 16 A. John Coburn was the -- was the guy that I
17 pull out on my -- on my taxes?" And she sald, no, 17 interviewed with, and he's the one that said,
18 that she - she takes care of it. She said that that 18 you know, that he -- he would take me.
19 money has already been paid -- the taxes have already |19 Q. What was your position going to be?
20 been paid on that. : 20 A. Well, I was going to be a financlal advisor
21 Q. Did you ask your accountant about this? 21 after I did all my training, which was - I didn't
22 A. I--Iranitbyhim atone time. 22 realize it was that long of a process.
23 You know, I said, "Have you ever, you know, heard of |23 Q. Tell me your educational background that
24 options?" You know, I didn't know anything. Imean, |24 would have helped you be ready for this type of
25 1 still don't know tax law, by any means, butI ran 25 position; where did you go to college?
Page 67 Page 69 ;
1 It by him. Isald, you know, "Do you know anything 1 A. I went to college at Oklahoma State
2 about this?" He sald, "No, I really don't." And 2 Unlversity.
3 that was -- that was about it. Didn't -- didn't go 3 Q. And your major?
4 Into detail. _ 4 A. I majored in agricultural economics,
5 Q. You didn't tell him you were making -- she 5 marketing and business. As far as my educational
6 was writing you checks and -- 6 background that would help In this business, it was
7 A. No. 7 very limited. I had just baslc accounting, you know,
8 Q. Did Mrs. Schubert discuss her acts of 8 1had a very, very basic finance class that touched
9 business In depth with you? Did she explain how the 9 In the bonds, just very, very baslc.
10 business ran? 10 Most of my finance class was to do.with
11 A. She didn't -- she didn't really explain 11 amortization schedules and time value of money, and
12  anything In depth to me. 1--1--1had very short 12 that's really all the education that I had In this
13 conversations with her. I mean, the longest 13 line of work, for sure. I mean, I didn't know much
14 conversation that I probably had was whenever I went | 14 about it. I was Interested Init. You know, It
15 and talked to her about going to work for her. I 15 Intrigued me, but I didn't know very much about It at
16 never had any detalled information on -- on anything 16 all.
17 -- anything else. ' 17 Q. Do you think Mr. Coburn hired you based on :
18 Q. But when you went and talked to her about 18 Mrs. Schubert's recommendation? ~
19 work - 19 A. Possibly.
20 A. Uh-huh. 20 MR. BRYANT: Object to the form. Go
21 Q. - waorking for her -- 21 ahead and answer. :
22 A. Yes. 22 THE WITNESS: Possibly. :
23 Q. --did she tell you how the business was 23 Q. (By Ms. Cornmesser) Did you receive
24 run? 24 commissions at all while you were at AXA?
75 !
69)

Word for Word Reporting, L.L.C.
(405) 232-9673

b8ec7a21-f10b-4419-926b-46ebeddeeada






10

11

12

13

14

18

17

18

13

20

21

22

23

24

25

10

11

12

13

14

15

18

17

18

139

20

21

22

23

24

25

IN THE DISTRICT COURT OF LOGAN COUNTY

STATE OF OKLAHOMA
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Q Okay.

A I didn't verify that.

Q Doms the bank have any disclosure requirements for
receiving money from a bank customer?

A Say that again, please.

Q Does the bank have any disclosurs requirements for
raceiving money from a bank customezr?

A Not that I'm awara of. I'm not really sure of what
you'ra asking. I apologize. Could you rephrase it or give an
example?

Q Marsha Schubert being a bank customer paying anyone
moneys. I mean, was there a disclosure requirement for
receiving moneys from a bank cuatomer?

A Ro.

Q Okay. Did you ever attend any staff meetings?

A Yes, I did.

Q What kind of ataff meetings did you attend?

A In the mornings I attanded the loan meetings.
They're loan committ=e meetings is what they're called.

Q pid you attend those from the time you started?

A I attended them from June up until, I want to say,
just the end of the year because at that time -- around that
time I transferred to the Guthrie office. I attended their
morning meetings, but not Crescent's.

Q Was Mrs. Schubert or the activity in her accounts
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those funds were actually being sold?
A No, I did not.
Q Did you ever hear Chad talk about his investments
around the bank to others?
A No, I did mot.
Q Does the bank have disclosure raquirements for
outside business income?
A I believe that we do in our -- oh, gosh. I helieve
it's the Code of Ethics. It's just we can't -- but, I
don't -- it's not -- I think that's mora of gifts. I don't
believa there's anything saying we can't buy and trade stock
or anything like that.
Q Do you usually need to verify that with a statement?
MR. TIPPENS: Object to the form. Who would
verify?
MS. CORNMESSER: Internal controls officer.
MR. TIPPENS: Would ask --

MS. CC 1 : For .

MR. TIPPENS: From the question, you're
saying is he required to ask all of the employees
of the bank to lock at their own perscnal
statements? Is that the queation?

MS. CORNMESSER: I think because this was
outside of her business and it was Schubert &

Associates and not coming from a legitimate --

EXHIBIT

tabbles’
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aver discussed in staff meetings?
A Yes, it was.
Q And what was discussed?

A At ona time it was discussed about the uncollectad

Q Okay. What waa the discusaion?

A Pretty wmuch that -- I recall that -- I don't know
who said it exactly, but the discussion what that it was
getting up pretty high again and that they were going to
discuss with her about getting that taken care of and getting
that back down.

Q Who was there at that meeting, do you remember?

A It was Chad John Tom and

John V. Anderson.

Q Do you remember approximately when this was?

A I do not to be honest with you. I would say it was
probably -- if I gave you a month, I would just hate to he

wrong. It was between -- I know it was for sure close to

ber or Octobker, in thers.

Q Was it just one occasion whers they discussed her
uncollected funds or was it mora than that in the staff
meetings?

A I would say just one or two times. It was probably
the same discuasion each time.

Q. Okay. Do you know who made the call after that was

i
l
|
|
|
|
|
|
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A Just our general ledger. I'm sorry. I review the
uncollected funds report now and I review our overdrafts.

Q Did you ever see tha Schubert & Associates account
appear on these reports?

A Yes.

Q And what would happen after that?

A I -- basically we -- like in the committee, we just

monitored that report. I mean, that's about it. I meanm, I

don't know what was di b h called her. I'm
just saying thera was nothing really -- we didn't make a
decision at that time on anything to do.

Q Did you discusa other customers during those
meetings?

A Yes, we did. And in particular, we did discuss
uncollected funds on other customers as well.

Q How often would you say that Schubert & Associates
appeared on the uncollected funds report?

A I would say quite regularly.

Q What about the overdraft report?

A That, I do not -- I couldn't tall you. I knaw
that -- I couldn't even tell you if they did one time to be
honest.

Q Do you remember the first time that you noticed
Schubert & Associates being on these raporta? Was it after

you started?
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A Yes. What happened was we converted in June to
Intercept. I'm mot am IT guy, but basically it's a new
program, you know, that you get reports from. We found -- we
had asked for the uncollected report, you know, and finally
got that around tha time that I started reviewing that.
That's when we started discussing it, you know. That's about
the time that I noticed was when we first got the report.

Q When was that?

A It's -- I couldn't tell you the exact month, but it
was after June, July. It was probably arocund August.

Q Of 20047

A Yes.

Q Were you aware if there were regular drawings of
checks against uncollected funds in Schubert & Associates?

A I beliave thera were.

Q Do you know who approved the payments on those
uncollected funds?

A Na, I do not. I homestly don't.

Q And you stated that you weren't aware if Marsha
Schubert had frequent overdrafts; is that corxect?

A That's correct.

MR. TIPPENS: What was that question?

MS. CORNMESSER: If Mra. Schubert had

frequent overdrafts. He stated earlier he did not

know if --
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A John V. d John Tom Ed It

depends on how far you want to go back. Justin was in some of
these and Chad Johnson.

Q Okay. You stated earlier that the discussions would
entail uncollected funds. But then when we talked a few
minutes ago, the service charge report would show what the
uncgllected funds would be., But if no one was looking at the
service charge report, how would they know to be talking about
the uncollected funds?

A There was accounta that John V. Anderson would look
over monthly.

Q OCkay. Da you know what those were?

A Some of them wers like Crescent Foods or -- and
Marsha was one of them. Thera was a couple mors, but I really
can't remember.

Q Do you knaw why Marsha's was one of those?

A I would assume bacause of the uncollected funda.

Q You also stated earlier that her wire activity, you
weren't sure if it was high based on the type of business that
she did. Did you ever have any discussions with Don Spicer ta
help you understand the securities part of it and see if that
was a normal amount of wires?

A Na.

Q What did you think she was wiring?

A for her
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A I chose not to go.
Q Okay. How often when you did attend was Marsha

t's s di ?

A Maybe oncs a month.

Q Okay. When you did attend the staff meetings, did
any employee ever discuss their options account?

A No.

Q Melissa, do you know Michael Brenman?

A Yes.

Q How do you know Michael?

A He came to the bank and did some work for us.
Q What kind of work?

A Like when we bought tha Bank of Crescent, he came in
and did an analysis and things like that. He helped us when
we purchased the Bank of Crescent.

Q Did you have any communications with Mr. Brennan
about a Ponzi scheme?

A Yes.

Q Could you explain what happened?

A He discussed with me that Chad was not raceiving
statements on his investment. He said it sounded -- it could
be a Ponzi scheme. I asked him what a Ponzi scheme was.

Q And then what happened?

A That was all. He explained it.

Q Did you discuss with Chad Johnson about your

31

like he wanted to look them over.

Q Were you at all involved in that process?

A I printed out reports for him if he wanted to lock
at them, or their statements I should say, her statements or
other account information that he wanted to lock at.

Q And other than accounts that John V. Anderson felt
like should be monitored, was there any other system to
monitor uncollected funds prior to June 2004?

A Not that I'm aware of.

Q And what about check kiting, how was that monitorsd
prior to June of 20047

A Mainly if we -- in the fed returns if we would see
repeated checks coming back insufficient that were drawn om a
customer's account -- I mean, not drawn on the customer's
account. It was -- the customer's name was -- I don't know
how to say it. But they would be at the top of the check and
also they -- it would be like they wrote it gut to our bank
and deposited into their account with our bank. It was the
same nams, but different banks.

Q And in the time pericd of 2001 through the end of
May 2004, who at the bank was involved in that monitoring
process for poasible check kiting?

A I looksd over the fad returns every day.

Q Anyone besides yourself at Farmers & Merchants Bank

EXHIBIT

O

involved in that process?
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Q So he resigned in February and Mr. Stanton resigned
in March of 20047

A Yes.

Q And did other individuals within the bank take their
place as officers and participate in these staff meetings?

A We did not hire somebody until November of 2004.

Q And who was that?

A Ethan Keifer. Then we hired another loan officer in

2005.
Q And who was that, please?
A Todd Pray.
Q Can you spell his last name?
A P-R-A-Y.
Q And Ethan Keifer, was he a loan officer as well?
A Yes.

Q And it's your understanding that these officers met
each morning at Farmers & Merchants Bank?

A Yes.

Q And speaking about Marsha Schubert and her
uncollected funds, I balieve you testified earlier that the
officers approved payment on those funds regarding her

; ia that ?

A Yes.
And how did you become aware of that fact?

A Well, if she happened to be insufficient, they go

52

Anderacn bring to the other officers' attention during these
morning mestings that theres was uncollected funds regarding
Marsha Schubert's account?

A Yes.

Q And was approval of payment on those uncollectad
funds, to your knowledge, voted on by the officers present at
the meetings?

A No.

Q How was that decision made?

A I guess just a discussion. They probably had
someone call her and talk to her.

Q Were you ever asked to call Marsha Schubert
regarding these uncollected funds?

A No.

Q Do you know whose responsibility that was?

A I know that Chad did occasionally and John V.
Anderson.

Q When talking about uncollected funds, does that mean
a check that Marsha Schubert, for example, would have
deposited into her account that had not yet cleared?

A That's right.

Q Did the bank at any time from 2001 until this new
computer report system was implemented in June 2004 have any
policy in effect regarding paymeat on uncollected funds?

A I don't know.
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over the insufficients in the morming and they approve to pay
or return those checks.

Q What I'm getting at, wers you present in these
meetings to hear the officers approve payment on uncollected
funds regarding Marsha Schubert?

A Not every day, no.

Q Were you ever prasent to hear such a decision f£rom
the officers at Farmers & Merchants Bank?

A Yes.

Q And how many occasions did you personally overhear
or witness them approve payment on uncollected funds regarding
Marsha Schubert?

A I dom't know times.

Q Can you give me an approximation?

A Not accurately.

Q The times that you were present when the officers
approved payment on uncollacted funds regarding Marsha
Schubert, did you observe thers to be a big debata over this
issue, or was it a pretty open-and-shut decision?

A I don't think there was a debata.

Q You said it was John V. Anderson that was in charge
of reviewing uncollected funds prior to F&M Bank obtaining
this new system?

A Yes.

Q on the occasions you were present, did John V.

53

Q Ars you personally aware of any other bank customer

in this same time period, 2001 to June 2004, besides Marsha

. Schubert that had uncollected funds on a regular basis?

A Yes.

Q How many other bank clients would fall into that
category?

A I don't know. I would say several. I mean,
personal accounts you have uncollacted funds all the time.

Q Within this group of accounts and bank customers
that did have uncollected funds, can you tell me how Marsha
Schubert compared in terms of regularity of having uncollected
funda?

A I really don't know.

Q For example, you said she had a lot more wire
transfers than any other bank customer, corract?

A Th-huh.

Q Can you make such a determination regarding
uncollectad funds on her accounts?

A I would say her uncollected funds amount was higher
than other customers.

Q Wers other of & Bank,

her p 1 or business accounts, charged fees
or service charges for payment on uncollected funds?
MR. TIPPENS: Are you talking about in

commercial accounts like she was charged?
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CASE NO. CJ-2004-256
MARSHA SCHUBERT, an individual
and d/b/a SCHUBERT & ASSOCIATES;
and SCHUBERT & ASSOCIATES, an
unincorporated association,

Defendant.
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DEPOSITION OF BETH ARMER
taken on behalf of the
Plaintiff
on April 4, 2005
in Enid, Oklahoma
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WORD FOR WORD REPORTING, L.L.C.
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE

OKLAHOMA CITY, OKLAHOMA 73102

Reported by: MARTI M. MARTIN, C.S.R.
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Q Do you remember when this was?
A I'm sorry, I donm't.

o

In the last year, last two years?
A I'd go two years.

Q Okay. Did he ever tell you why he wanted to seas her

deposits?

A Na.

Q Was it just for one day, mora than one day?

A No. That was a couple of moaths maybe.

Q So you would just set them aside?

A Uh-huh.

Q And he would come by and lock at them or you --

A Th-huh.

Q Qkay.

A Or I would just tell Melissa.

Q Did you do this for anybody else?

A No. Do you mean have we been asked to do it for any
others?

Q Yes.

A No, we haven't.

Q pid you at any time ever hear anyone at the bhank
discuss making a profit off of Mrs. Schubert's activities?

A Yes.

Q And could you tell me about that.

A They just mentioned that --
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A I imagine.
Q How many day a week do you work or hours?
A Well, I work every day --
Q Qkay.

A -- till about noon.

Q Ockay. Do you know what time Marsha or any of these
women would make the deposits for her?

A They varied.

Q Okay. Have your hours been the same ever since you
started working at P&M Bank?

A No, they change. It's according to -- we have
college girls that help ocut, too. When their hours change,
mine change.

. Q All right. Is it always maybe less than 20 or about
20 hours a week?

A I'd say maybe 30.

Q Okay. Beth, at any time did you communicate to
Marsha that John V. Andarson asked to see her deposits?

A No.

Q You never had a conversation with her that at some
point John V. Anderson had asked you?

A No.

Q  Did John V. --

A Now, he did ask all the tellers, but I never had a

conversation.
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FD-302 (Rev. 10-6:95)

a1-
FEDERAL BUREAU OF INVESTIGATION

Date of trimseription 01/2 005

JOHN V. ANDERSEN, Chairman of the Board, FARMERS AND
MERCHANTS BANK, 116 South Grand, Crescent, Oklahoma 73028 was
interviewed at his office at FARMERS AND MERCHANTS BANK. Also
present was Special Agent GRANT BRANNUM, Internal Revenue Sexvice,
Criminal Investigative Division. ANDERSEN was advised of the
identity of the interviewing Agents and the nature of the
interview. ANDERSON thereafter provided the following information:

ANDERSEN advised that he was familiar with an account
held by MARSHA SCHUBERT at his bank and was familiar that MARSHA
has been under investigation by the Oklahoma State Department of
Securities since October 2004.

ANDERSEN was asked by the interviewing Agents about large
service charges placed on SCHUBERT's account during some of the
time she had an account at his bank. ANDERSEN advised that
SCHUBERT was running a fairly large uncollected balance each month
in her account. ANDERSEN and other loan officers at his bank had
conversations with SCHUBERT at that time about her negative
uncollected balances and the fact that SCHUBERT needed to come in
and secure those balances with some kind of collateral. ANDERSON
told SCHUBERT the bank was going to view it as an unsecured loan
and assess the service charge that is normally assessed on those
type of accounts if she did not collateralize it. ANDERSEN advised
that the standard service charge on that type of uncollected
balance was Wall Street prime rate plus four percent. That rate
was applied on the average uncollected balance over the month
period of time. The service charge showing up on SCHUBERT's
monthly statements were automatically computed on the service
charge schedule built into the bank's computers. '

ANDERSEN stated that SCHUBERT was aware of these service
charges and had explained to ANDERSEN that she planned to cover
those uncollected balances at some time in the near future.
ANDERSON continued by stating that it was obvious to him that she
was playing a float or a kite at his bank and he wanted to protect
himself. ANDERSEN changed the status of SCHUBERT's account from a
personal checking account to a business account to allow him to put
those service charges on there.

vestigaion on~~ 01/10/2005 w' Crescent, Oklahoma
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JOHN V. ANDERSEN C,“01/10/2005

Continuation of FD-302 of , Page

ANDERSEN was asked by the interviewing Agents if he ever
invested monies with SCHUBERT. ANDERSEN advised that he did not,
but was aware that two of his loan officers, CHAD JOHNSON and ED
STANTON, had invested with SCHUBERT and were getting big checks
every month from her. ANDERSEN recalls that the returns JOHNSON
and STANTON were making may have been in the area of 20 to 30
percent returns on their investment based on ANDERSEN's discussions
with JOHNSON and STANTON. ANDERSEN stated that the rates at that
time in the banking industry were one to two percent returns and
that it appeared "too good to be true.” ANDERSEN stated that he
(ANDERSEN) warned JOHNSON and STANTON to be careful because rates
that high were "too good to be true." ANDERSEN stated that it was
obvious JOHNSON and STANTON did not listen to him and they appeared
to be "blinded by the money." When asked if SCHUBERT ever provided
ANDERSON with an explanation as to what she was doing with all that
activity in her account, ANDERSEN stated that she did not give him
an explanation but it was obvious to ANDERSEN that SCHUBERT was
nfloating money" between different banks and individuals. ANDERSEN
stated that he did not want FARMERS AND MERCHANTS BANK to be on the
nbad end" of this float. ANDERSEN recalls that there were two
banks in Kingfisher that were involved in SCHUBERT'S nfloat" and
that there were several people who had accounts at those banks that
were involved in the nearly daily deposit and transactions into and
out of SCHUBERT's account at FARMERS AND MERCHANTS BANK. ANDERSEN
stated that one of the banks in Kingfisher was NBC BANK. ANDERSEN
stated that he did not have any conversations with those banks or
individuals about the activity in SCHUBERT's account.

ANDERSEN continued by stating that SCHUBERT was a "good
supporter" of the town of Crescent and a supporter of the Future
Farmers of America program at the high school. SCHUBERT was also
instrumental .in raising money to build an agricultural barn for the
high school. ANDERSEN stated that SCHUBERT came from a good family
and was a business owner in Crescent. ANDERSEN recalled that

. SCHUBERT and her daughter ran a fireworks stand for a couple of
years and donated the profits from that stand to the Chamber of
Commerce and the museum in town.

ANDERSEN was asked by the interviewing Agents if he was
aware of any Suspicious Activity Reports that the bank may have
filed on SCHUBERT while she held the account at their bank.
ANDERSEN responded that he was not aware of any Suspicious Activity
Reports filed by his bank.
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Jim Talkington OK Department of Securitles vs. Schubert Jim Talkington OK Department of Securities vs. Schubert
April 25, 2005 Case No. CJ-2004-256 April 25, 2005 Case Na. CJ-2004-256
Page 1 Page 45
IN THE DISTRICT COURT OF LOGAN COUNTY 1 | how could they fix their accounts from being uncollected to a
STATE OF OKLAHOMA
2 | smaller uncollected balance to a collected balance? How were
OKLAHOMA DEPARTMENT OF ) 3 | they going to get more money in those accounts.
SECORITIES, ex rel. IRVING L. ) 4 MR. THOMPSON: Object to the form of the
FAUGHT, Administrator, )
) 5 questiaon.
Plaintiff, ) 6 BY MS. CORNMESSER:
vs. ) 7 Q What was their source of getting more money into
) CASE NO. CJ-2004-256
MARSHA SCHUBERT, an individual ) 8 | those accounts?
and d/b/a SCHUBERT & ASSOCIATES; ) 9 A Other assets that they had.
and SCHUBERT & ASSOCIATES, an ) 10 Q And that's what Mr. Themer told you?
unincorporated association, )
) 11 A That's what I recall in our discussions and with
Defendant. ) 12 | their financial capacity.
tti*ﬁ&*tiiiﬁtbi**t*i*i*it*iihi 13 Q WhatkindQEOthetasse:ST
DEPOSITION OF JIM TALKINGTON 14 A Lots of other assets; liquid assets, cash,
taken on behalf of the 15 | securities, real estate, equipment, company ownerships.
Platntift 1 And did D is Th ify that oth t
s en: er assets
on April 25, 2005 6 Q a nis emer verify at o r asse
in Oklahoma City, Oklahoma 17 | were being liquidated and put into these accounts?
iiﬁibiii*ﬁi***ﬁiiii*i*ﬁﬁibiﬁ*i ‘ls A Idan'tknow,
19 Q Did you ever talk to anyone at Farmers & Merchants
20 | Bank about the activity that was going on between their bank
WORD FOR WORD REPORTING, L.L.C. 21 | and NBC Bank?
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE - 22 A Yes.
OKLAHOMA CITY, OKLAHOMA 73102 23 Q Who did you talk to?
24 A John Tom Anderson.
Reported by: MARTI M. MARTIN, C.S.R. @@ PY 25 Q And what did you discuss with John Tom?
Word for Word Reporting, LL.C. Word for Ward Reporting, LL.C.
(405) 232-9673 (405) 232-9673
B49601-2808-4605-4154 8438/101-2600-4608-4134-T843cte80B7d
Jim Talkington OK Department of Securitles vs. Schubert
April 25, 2005 Case No. CJ-2004-256
Page 46
A I asked him who Marsha Schubert was and how familiar
he was with her.
Q And what did he tell you?
A Well-respected family in the area, known them for
quita a while, banked them for quite a while, been in the
commodities =- I mean the securities business for a whila.
Q Do you remember what time period this was?
A This would have been about the time this was all
brought to my attention.
Q So summer of 20037
A Correct.
Q And did you talk to him about uncollected funds?
A Yas.
Q And what was that conversation?
A Said, you know, the circumstances for .the
uncollacted funds. He said theay were balancing each day with
each other is what her conversation was. He said our
customers were depasiting her checks and he was having an
uncollected funds position in his bank likewise.
Q So you both knew you were running on uncollected _
balances? EXH|B|T
a I knew he was and I was at that time. !
Q Was that a concern? % 5
A No, ma'am.
Q Tell me why it wasn't a concern.
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IN THE DISTRICT COURT OF LOGAN COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
SECURITIES, ex rel. IRVING L.
FAUGHT, Administrator,

Plaintiff,
vs.
CASE NO. CJ-2004-256
MARSHA SCHUBERT, an individual
and d/b/a SCHUBERT & ASSOCIATES;
and SCHUBERT & ASSOCIATES, an
unincorporated association,

Defendant.
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DEPOSITION OF MICHAEL BRENNAN
taken on behalf of the
Plaintiff
on March 31, 2005
in oklahoma City, Oklahoma
"it"i.ﬁti'.'iﬁi’t".itﬁi"‘ﬁ'

WORD FOR WORD REPORTING, L.L.C.
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE

OKLAHOMA CITY, OKLAHOMA 73102

Reported by: MARTI M. MARTIN, C.S.R.
APPEARANCES :
For the Plaintiff:
MS. AMANDA CORNMESSER
and MS. GERRI STUCKEY
Attorneys at Law
State of Oklahoma Department of Securities
First National Center, Suite 860
120 North Robinsan
Oklahoma City, Oklahoma 73102

For the Witnesa:
MR. TERRY W. TIPPENS
Attorney at Law
Fellers, Snider, Blankenship, Bailey & Tippens
Bank One Tower
100 North Broadway Avenue, Suite 1700
Oklahoma City, Oklahoma 73102

named Charles Ponzi. It's down around after World War I
sometime. He had a scheme going that, aa I remember, involved
i ional postal that he 1y was buying the
in ies with law ratas, ing them

in countries with high exchange ratss. He used this scheme to
gat investors. But he really never did buy any of thase
things as I understand. I've just read this somewhere. Okay.
I'm giving this to you as I remember the scheme.

Q Okay.

A But anyway, this group got into a -- the last month
or so of operation, has was taking in $10 million from 20,000
pecple. RAnyway, it was a scheme to pay the early investors
with money he was taking in from the new investors. Of
course, it eventually collapsed.

Q Did you conclude in October of 2002 or in 2004 that
this was a Ponzi scheme?

A No. Let me explain how this comes up. This is
casual conversation. It had nothing to do with my assignment
at the bank. I was just visiting with cne of the employees
who mentioned that he had invested.

Can you tell me a time pericd?
This would have been in the spring.
of 20047

Yas.
Okay.
I was over there in the spring some and in the fall.
And who wers you talking to?
Chad Johnson. Is that his last name?
I believe so.
Okay. He said he had invested $2,000. I'm not sure
about that amount, but it was somewheres in that rangs. Ha
said it was worth 2,600 or 2,700 or something now. I just
asked him, What's it investad in? He said, It's a poocl and I
own a portion percentage of that pool. I said, Well, you gat
a statement, don't you? Na. I said, Well, how do you know
what it's worth? He said, Well, I call up ther= and they tell
me. I said, Have you ever got a statement? No. I said,
Well, I would be very -- I'm a conservative person and I'd be
very concerned about this type of investment.
I did mention, you know, that this could be a Ponzi

ascheme. I gsaid, I have no -- I don't know these pecple and I
have no reason to think that, but this is just an opinion. I
think I might have explained to him what a Ponzi scheme was.

Q Did you have any ions with alse at
the bank about it?
Melissa ask=d me basically the same question.
Melissa Moon?
Yes.

»OoP»OPO¥P O¥O

And did she tall you she had invested?

No.

Do you know what prompted her question?

Not other than maybe she was about it, But
these were -- actually, I think we were having coffee with
Chad. These were just casual conversations. It bad nothing
to do with my assignment or what I was doing at the time.

»O¥»0 PO¥
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EXHIBIT

Q (By Ms. Cornmesser) Om October 13th of 2004 is the
actual date that you prepared this analysis?

A I think so.

Q Just to clarify for the record, the lawsuit had not
been filed yet. They bad only been served a subpoenma at that
date.

A Well, the news was out. That's all I know, I think.
Q Did you lock at her checking accounts during this
time?
A No.
Q Did you ever attend any meeting wherxs anyone
dad d Mrs. t's during this time frame of

October 2004? Were you in any meetings where Mrs. Schubert's
accounts wers discussed?

A Not other than just to present this and go over this
and explain --

Q Did you --

A -- answer any questions they had.

Q Did they ever ask you any questions about her
chacking account?

A No.

Q Did anyone assist you in preparing the loan analysis
in October of 20027

A No.

Q Did anyone assist you in preparing the loan analysis
in October of 2004?

A Yes. Jordan, the auditor.

Q Would that be Jordan Carris?

A Yes.

Q Okay. How did he assist you?

A Basically just some i ion for me.

Basically he made printouts off the computers of information
and I assembled it.

Q How did you normally compile the information that
you needed to prepare an analysis? Did someone gather all the
documents for, or did you go and retrieve them yourself?

A Usually the girls printed out the computer
information about the indebtedness and so forth about loans,
and then I did work from the credit file.

Q The girls, were these the tellers?

A The girls in the loan area, loan window, and the
documentation person.

Q pid Mr. Carris assist you in any other way in
preparing this analysis in October of 20047

A I wrote it all out, and he did it on the computer
for me.

Q Qkay.

A Let's say he put it in good form. Basically, that's
what I had written down.

Q Mr. Brennan, do you know what a Ponzi scheme is?

A Yes.

Q How long have you known what a Ponzi scheme is?

A Well, I don't know, I've used that word in the
past. I think I just know from history. It relates to a man

Q Did Melissa tell you anything about the Schubert
checking accounts at that point?

A No, not necessarily that I recall.

Q pid she give you any further information than what
Chad had given you?

A No. To my knowledge, Melissa was mot an investor.
I don't remember her saying anything about having an
investment.

Q Did you have any conversations with Jobn V. or John
Tom Andarson about it being a Ponzi scheme?

A You know, I'm really not sure about that as to
whether I mentioned that or not, but it would have been in a
casual conversation.

Q At the point that you spoke with Chad Johnson, did
you feel that you needed to lock at the checking accounts?

A No. I really -- no. This -- I wasn't -- that
wasn't my assignment. I wasn't involved in that. In fact, I
don't think I did anything for the Schuberts. I'm sure I

didn't at that point.

Q pid you have any discussions about filing a
suspicious activity report?

A I did work on wires at one point and worked with
a -- designing a wire tranafer request form.

Do you know when this was?

A In the spring, I'm suxa.

Q Spring of 20047

A Yeah. Uh-huh.

Q And why did the design need .to change? What was the
purpose of that?

A Well, just to bring it up-to-date and in conformance
with the regulations. I did note that Mrs. Schubert did
generate wires.

Q Did this cause --

A Well, I thought we nesded a better record of them
and a more informative form, which was somewhat required, an
update. They had asked me to work on a form.

MS. STUCKEY: Mr. Bremnman, I'm Gerri Stuckey.

From -- what were you reviewing that you --

MR. TIPPENS: Excuse me, Are y'all on the
same --

MS. CORNMESSER: Same case. I introduced her
as co-counsel,

MR. TIPPENS: Okay. I think that typically

it's appropriate in Oklahoma that only one lawyer
for a side asks the questions, It's ockay if you
want to take acme tims and write ocut some
questions.
Q (By Ma. Cornmesser) Did you have a conversation with
anyons about filing a suspicious activity report?
On the Schuberts?
Uh-huh.
No.
For the wira activity?

o»O»0 ¥

No. Na.
I'm just trying to understand. So basically you
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF SECURITIES,
ex rel., Irving L. Faught, Administrator,

Plaintiffs,

)

)

)

)

)

V. ) Case No.: CJ-2006-3311

)

FARMERS & MERCHANTS BANK, an )

Oklahoma banking entity; JOHN V. ANDERSON, )

Individually, and as Officer and Director of )

Farmers & Merchants Bank; and JOHN TOM )

ANDERSON, Individually, and as Officer )

and Director of Farmers & Merchants Bank, )
)
)
)
)
)
)
)
)
)
)
)

Defendants,

and

ROBERT LYNN POURCHOT, Trustee of the
Robert Lynn Pourchot Trust; DONALD W. ORR,
Trustee of the Pork Chop Trust; THE WILL
FOUNDATION; POURCHOT INVESTMENTS,
LP; PHILLIP M. POURCHOT, Trustee of the
Phillip M. Pourchot Revocable Trust; RICHARD
REYNOLDS; RICHARD REYNOLDS, Trustee of )
the Richard Reynolds Living Trust; ANNENDA )
REYNOLDS; STEVEN B. SANDERS; VICKIL. )
SANDERS; and CRANDALL & SANDERS, INC.,,)

)

Intervenors. )
STATE OF OKLAHOMA §
COUNTY OF OKLAHOMA §

AFFIDAVIT OF HARRY POTTER
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U

—
tabbles’




I, Harry Potter, of lawful age, being first duly sworn, upon oath state as follow:

1. My name is Harry Potter. I am a Certified Public Accountant; a Certified Fraud
Examiner; and a Certified Forensic Accountant. I reside in Tulsa, Oklahoma. I am over 18 years
of age and competent to make this affidavit. I have personal knowledge of the information set
forth herein.

2. 1 have an extensive background in analyzing and describing complex financial
transactions and presenting the factual bases for my opinions. My qualifications to render these
opinions include a degree in accounting from the University of Oklahoma in 1977 and a Masters
of Business Administration degree from Heriot-Watt University in 2000; becoming certified as a
CPA in 1979; having received the designation of a Certified Fraud Examiner (“CFE”) in 1993;
having received the designation of Certified Forensic Accountant (“CrFA”) in 1997 due to my
status as a Diplomat in the American College of Forensic Accountants; performing numerous
audits with Touche Ross & Co. in Tulsa, Oklahoma from January 1978 to February 1986;
conducting an extensive two week training seminar for auditors of the Housing Bank in Amman,
Jordan; attending and speaking at various seminars; conducting training seminars for staff
members of Touche Ross & Co. in Princeton, New Jersey; attending seminars on many issues,
including those dealing with prudent banking practices and preparation and maintenance of
proper computerized records; acting as a consultant to various financial institutions and federal
agencies which regulate financial institutions; and conducting numerous investigations into the
failure of various financial institutions.

3. Additionally, I have analyzed and offered testimony on the proper observance of
corporate formalities and the proper exercise of fiduciary duties by directors, officers and
shareholders. I have also assisted financial institutions in reviewing records after various
electronic data processing conversions. I have calculated and estimated losses on billions of
dollars of financial transactions involving savings and loan associations, commercial banks and

other financial intermediaries. I have reviewed numerous, multi-million dollar business




transactions and have offered expert testimony in Federal, State and Bankruptcy Court
proceedings in civil and criminal matters on these types of complex business transactions.

4. As a Certified Fraud Examiner, I have often investigated a wide variety of allegations
of fraud, including allegations of fraudulent conveyances and other means of attempting to place
assets beyond the reach of creditors. I have extensive experience in tracing of assets from various
complex financial transactions through intermediary accounts to their ultimate financial use. On
numerous occasions, I have analyzed complex financial transactions, such as cash and stock
transfers, for the proper observance of corporate formalities and the factual basis for possible
alter ego relationships and have provided expert testimony in those areas. I have reviewed
millions of dollars of complex financial transactions involving financial transfers between related
parties or closely-held entities and have given testimony in legal proceedings about the propriety
of such transfers. I have also analyzed the solvency of debtors at or near the time of asset
transfers to various family members or entities.

5. 1 have been retained by the Oklahoma Department of Securities (“ODS”) and the
Intervenors in this matter to render various opinions regarding the conduct of Farmers &
Merchants Bank (“F&M Bank”) and the individual defendants in relation to a massive fraud
scheme perpetrated by Marsha Schubert (“Schubert”) against various victims, the majority of
which were residents of the State of Oklahoma. In formulating my opinions, I have reviewed
numerous documents including various relevant banking records of F&M Bank and depositions
taken by the ODS.

6. Opinions I have formed are delineated herein. Discovery is continuing and my work in
connection with this matter is also continuing. I am still in the process of reviewing evidence in
this matter, and may modify these opinions, or form other opinions, or attain additional bases for

my opinions.




1. Marsha Schubert’s Scheme to Defraud

7. While doing business as a broker for AXA, and then Wilbanks, during the period from
January 2000 to mid-October 2004, Schubert was also separately doing business as Schubert and
Associates. She accepted investor funds through Schubert and Associates, and had banking
transactions in excess of $267 million in her Schubert and Associates account at F&M Bank, as
well as related transactions in other accounts at F&M Bank. The majority of the investor funds at
issue in this matter were deposited into the Schubert and Associates bank account at F&M Bank
in Crescent, Oklahoma.

8. Schubert did not make investments from her clients’ funds provided to Schubert and
Associates. She would create false investment statements and make verbal reports to her
investors. She would provide returns and withdrawals to her clients from the pooled investment
funds provided to her by her clients from Schubert and Associates. The apparent success of

Schubert’s investment program allowed her to attract more clients and investment dollars.

II. Key Components of Schubert’s Scheme

9. Schubert perpetrated a Ponzi scheme that took investors’ funds and paid other
investors returns without making return-generating investments. Schubert also perpetrated a
check kiting scheme that created a float used to pay fake investment returns. The check kiting

scheme was generally between Schubert’s accounts and various individuals, including:

Lance Berry,

Bob Matthews,

Marvin Wilcox, and

Other individuals were utilized by Schubert at various times.

po o

10. These schemes resulted in huge amounts of deposits and withdrawals being run
through the Schubert and Associates account at F&M Bank. In less than a four year period,
Schubert had deposits and withdrawals each exceeding $267 million though this account. These
amounts significantly exceeded the total assets of F&M Bank.

11. The check kiting scheme provided tremendous liquidity for Schubert and allowed her
to generate false returns to various investors which gave her the appearance of commanding a

very successful investment program.




12. Schubert’s fraudulent Ponzi scheme covered the period from January 2000 to mid-
October 2004. However, the following chart illustrates the magnitude of Schubert’s activity
through F&M Bank during the period of the kite which encompassed January 2001 to mid-
October 2004, when her fraudulent activities were stopped by the ODS:

Schubert's Kiting Activity at F&M Bank
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$30,000,000 -+

$25,000,000

$20,000,000 -

H

$15,000,000 -+~

i
i
!

$10,000,000 'é""“"""‘"”‘""““‘”“"""""“‘”‘“‘m“‘“ i
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$5,000,000 ﬂ
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13. The following spreadsheet illustrates the pattern of the kiting activity at F&M Bank.
It covers a one month period, October 2003, during the apex of the kiting activity at F&M Bank,
and analyzes only the account of Marvin Wilcox. Therefore, this analysis illustrates the kiting
activity allowed by F&M Bank, yet only covers a small portion of it — approximately $10 million
each of deposits and withdrawals out of a total $500 million of deposits and withdrawals kited
through F&M Bank by Schubert from January 2001 to mid-October 2004. This encompasses
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only approximately 4% of the total amounts kited by Schubert through F&M Bank during the
pendency of her fraudulent scheme.

14. This pattern of deposit and withdrawal activity should readily result in a prudent

banker becoming suspicious of the activities being undertaken by Schubert, particularly one that

was specifically reviewing each one of these transactions.

II. Farmers and Merchants Bank
15. F&M Bank is an FDIC-insured, state chartered bank located in Crescent, Oklahoma.

It has branch locations in Yukon, Guthrie and Piedmont, Oklahoma.



16. John V. Anderson is the Chairman, director and majority shareholder of F&M Bank.
He owns 17,809 of 50,000 shares of F&M Bank or 35.6%. Jo L. Anderson, his wife, owns
15,515 shares or 31% for a total of 66.6% between her and her husband.

17. John Tom Anderson is President, Chief Executive Officer and director of F&M Bank.
He owns 2,149 shares of F&M Bank, and his wife also owns 2,020 shares.

18. Between these Andersons, they own and control more than 70% of the common
shares of F&M Bank.

IV.Guidance to Banks on Kiting Schemes

19. In 1996, the Office of the Comptroller of the Currency (“OCC” or “The
Comptroller”) issued Advisory Letter 96-6. This OCC warning notes that The Comptroller states
the underlying premise of a check kite as “the customer’s ability to gain access to deposited
funds before they are collected from the institution on which they are drawn.” This OCC
Advisory 96-6 notes that suspicious circumstances which could indicate a check kite include the

following:

a. several accounts with similar names, owned or controlled by the

same individuals;

b. regular or excessive drawings against uncollected funds;

c. frequent daily negative ending balances or overdrafts that

eventually clear or are covered in a short time frame;

d. identifiable patterns of transactions such as deposits, transfers
between accounts, withdrawals, and wire transfers, often with
similar or increasing amounts;
deposits of large checks drawn on out-of-area banks;
frequent requests by the customer for account balances, collected
items, or cleared items;
frequent, large deposits drawn on the same institution;
deposits drawn on other institutions by the same maker or signer;
large debits and credits of even dollar amounts;
frequent check withdrawals to the same institution, with the maker
listed as payee;

a low average daily balance in relation to deposit activity;
a low collected fund balance in relation to the book balance; and,

. a volume of activity or large debits and credits inappropriate in

- relation to the nature of the business of the account holder
involved.
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20. In an October 1994, article by Kevin B. Kendrick, Supervisory Special Agent,
Federal Bureau of Investigation, entitled “Check Kiting, Float for Purposes of Profit,” published
in Bank Security & Fraud Prevention, Vol. 1, No. 2, 10/94, telltale account activity to look for

when kiting is suspected includes:

o

=S s @

A high number of deposits - usually several per day.

A high percentage of deposited funds coming from
accounts under common control of the suspected kiter.
Checks in float many times greater than closing bank
balances.

More “real” money is being taken out than put in.

Deposit and withdrawal activity conceals negative actual
balances.

Total dollar debits and credits are almost equal.

Many deposit items drawn on the same bank(s) or many
checks payable to the same payee.

Overdrafts covered with checks and not with cash.

Checks written in "round" dollar amounts.

Frequent inquiries regarding account balances.

Frequent use of different bank branches.

Frequent use of ATMs to make deposits.

21. Many of these warning signs were present in the activities of Schubert with F&M
Bank. Between January 2000 and October 2004 when her scheme collapsed, Schubert had
deposits into and withdrawals from her Shubert and Associates F&M Bank account each

exceeding more than $267 million relating to her Ponzi and kiting schemes. The largest single
month of deposits into and out of the F&M Bank account was October 2003 when the total kiting

activity alone, including deposits and withdrawals, aggregated approximately $60 million. The
total kiting activity that was perpetrated through F&M Bank by Schubert consisted of debits and
credits each aggregating more than $250 million, resulting in total kiting activity through F&M

Bank exceeding $500 million.




V.

F&M Bank Allowed the Scheme In Spite of Numerous Red Flags

22. During the pendency of Schubert’s scheme to defraud, F&M Bank ignored numerous

of the aforementioned general red flags in its dealings with Schubert, and numerous specific red

flags present in her dealings with the bank, including:

1.

10.

The huge volume and dollar amount of activity being run through Schubert’s
accounts from 2000 to 2004, including deposits and withdrawals exceeding $500
million.

At least 3,500 items exceeding the $2,500 internal review threshold of F&M Bank
cleared the bank and were directly related to Schubert’s kiting scheme.

. Identifiable patterns of almost daily deposits and disbursements developed

between the Schubert and Associates F&M Bank account and the NBanC
accounts of Berry, Mathews, and Wilcox. In addition to the same frequency and
timing of transactions, the deposits to the Schubert and Associates F&M Bank
account from the NBanC Accounts of Berry, Mathews, and Wilcox were often in
identical amounts. The disbursements from the Schubert and Associates F&M
Bank account made in return to Berry, Mathews, and Wilcox were in similar or
increasing amounts to the amounts previously deposited to the Schubert and
Associates F&M Bank account

There was little evidence in any of the F&M Bank transactions that Schubert was
selling any identifiable individual securities, including stocks, annuities, bonds,
options or any other type of investments for her Schubert and Associates clientele.
There were relatively few outgoing wire or other type of withdrawals from the
Schubert and Associates F&M Bank account for the purchase of securities to
accompany deposits of participants’ monies into the Schubert and Associates
F&M Bank account. During the relevant time period, less than $2,000,000 was
wired from F&M Bank to DLJ Pershing, the clearing firm for AXA, or Raymond
James, the clearing firm for Wilbanks Securities, Inc., for the purchase of
securities.

The insignificant number of outgoing wires transmitted through F&M Bank raised
another red flag. The amount of money wired from the account represented less
than one percent (1%) of the over $267,000,000 deposited into the Schubert and
Associates F&M Bank account during the relevant time period.

The more than $267,000,000 deposited in the Schubert and Associates F&M
Bank account far exceeded the total deposits of F&M Bank at its Crescent
location during the same time period.

F&M Bank allowed the commingling of funds from Schubert’s personal cattle
transactions with the so-called pooled investment program funds in the Schubert
& Associates account.

F&M Bank allowed the commingling of funds from Schubert’s Kattails account
with the pooled investment program funds in the Schubert & Associates account.
Many “large item” investor funds were deposited into and paid out of the Kattails
account.

F&M Bank allowed Schubert access to the Leland Schubert account over which
she had no signatory authority.




11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Ed Stanton, an F&M Bank employee and its compliance officer, made no
investment in the Schubert program and received more than $104,000.

Justin Tarrant, an F&M Bank employee, made no investment in the Schubert
program and received more than $49,000.

Chad Johnson, an F&M Bank employee, made no investment in the Schubert
program and received $35,200.

During the height of Schubert’s kiting scheme through F&M Bank, kiting
proceeds averaged more than $20 million per month.

Normal AXA/Wilbanks income deposits and transactions for Schubert at F&M
Bank were small in relation to her pooled investment customer deposits.

Records prepared by Baird Kurtz and Dobson (“BKD”), accountants for
Schubert’s court-appointed receiver, reflect that the payments to Stanton, Tarrant
and Johnson were functionally akin to a salary because they constituted periodic
payments to those insiders at F&M Bank, without corresponding investments
being made by these three bank employees.

F&M Bank would honor checks with uncollected funds and according to
depositions taken by the ODS of F&M Bank employees, gave Schubert
immediate funds credit and charged her for it. This was necessary to keep the kite
going on with NBanC in Kingfisher that was complaining about her depositing
monies there which were not backed by collected funds.

F&M Bank collected approximately $88,000 on Schubert’s insufficient funds
charges.

F&M Bank also benefitted financially from the creation of float by Schubert’s
large deposit activity and could gain a corresponding economic return from the
asset base arising from this float.

Schubert & Associates investors were being paid out of cash out of the F&M
Bank account, rather than returns on investments, which constitutes strong indicia
of the existence of a Ponzi Scheme.

F&M Bank is also in the business of helping to invest its own customers’ funds
and key officers and employees at the bank knew that Schubert was running her
own personal investment business, while at the same time functioning as a broker
for AXA and Wilbanks. This is a highly risky business arrangement and is
susceptible to fraud, abuse and obvious conflicts of interest.

It was apparent from the pattern of kiting activity in the Berry, Matthews, and
Wilcox accounts that Berry, Matthews, and Wilcox were being paid a fee for their
participation in Schubert’s float-generation scheme. This constituted further
strong indicia that a fraud was occurring.

Numerous “investors” with Schubert received returns on their investments
without having fronted any actual cash for an investment. Prominently among
these were F&M Bank employees, Stanton, Johnson and Tarrant. -

F&M Bank specifically reviewed items over $2,500 daily. This limit would have
encompassed most of the significant items running through F&M Bank that were
part and parcel to Schubert’s Ponzi and kiting schemes. It is apparent from these
checks which constituted deposits into and withdrawals from the Schubert and
Associates account at F&M Bank that, except for the signatures by Berry,
Matthews, and Wilcox on those checks which were deposited into the Schubert
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and Associates account at F&M Bank, all informatioﬁ on the deposit and
withdrawal checks, including a distinctive, slanted deposit endorsement pattern,
was prepared by Schubert.

VI. Other Opinions on Marsha Schubert’s Fraudulent Scheme

23.  Schubert’s fraud consisted of a Ponzi scheme fueled by a check kiting scheme.
24,  Schubert’s scheme included “kiting,” “forgery,” ‘“overdrafts,” “forced pay
~checks,” “cross deposited items,” “fictional options payments,” “returned checks,” “fictional
cattle,” “charge-backs,” “loans not paid back,” “delinquent accounts,” “forged items,” and
“forged cash deposits.”

25.  Schubert’s scheme included remuneration to key F&M Bank employees.

26.  Schubert obtained the check books of various people to further her check kiting
scheme.

27. F&M Bank received significant benefits from the check kiting scheme by
charging large fees on uncollected funds.

28. F&M Bank benefitted by being able to obtain a return from the float that was
created by the Schubert kiting scheme which ran through F&M Bank.

29.  Many participants in the check kiting scheme were big “winners,” including some
F&M Bank employees who were responsible for oversight of Schubert’s accounts, and also those
that allowed Schubert to use their checkbooks to further the kiting scheme.

30. F&M Bank did not act on warning signals or regulatory guidance, such as the
aforementioned OCC 96-6, which warned of indicia of check kiting.

31.  John V. Anderson, Chairman of the Board of F&M Bank, gave an interview to the
FBI on January 10, 2005. In the write-up of this FBI interview given, which was given to two
enforcement personnel, John V. Anderson admitted that “it was obvious to him that she
[Schubert] was playing a float or a kite at his bank and he wanted to protect himself.”

32.  There were numerous of the aforementioned “red flags” that were present in
Schubert’s scheme of which F&M Bank should have been aware and acted upon.

33.  F&M Bank should have filed timely and appropriate Suspicious Activity Reports
(“SARs”) regarding the activities of Schubert.

34.  F&M Bank should have stopped the kiting scheme upon its discovery.

11




35.  The continuation of Schubert’s k1tmg scheme resulted in larger losses sustained

by her “investors.”

36. This actions and inactions of F&M Bank in dealing with and prolonging the
fraudulent scheme perpetrated by Schubert were not typical of how a Federally-insured, financial

institution should deal with such issues and lack appropriate business justification.

AFFIANT FURTHER SAYETH NOT.

Ve U

Harry‘P%tter

SWORN TO AND SUBSCRIBED before me, the undersigned authority, on this the 7th
day of May, 2009.

priveiny 1 )
GiAg; ~ ERENDALONDON | ?Q
Ty Notary Public i O Nenda Aendesn
"G/ State of Oklahoma : Notary Public in and for
Co.r:l.r;ission # 05009046 Expires 09/28/091 The State of Oklahoma
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IN THE DISTRICT COURT OF OKLAHOMA

STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. Irving L. Faught,
Administrator,

Plaintiff,
vs.
FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and
ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot

Trust, et al.,

Intervenors.

DEPOSITION OF LENARD BRISCOE

COUNTY

CASE NO.

TAKEN ON BEHALF OF THE DEFENDANTS
ON MARCH 18, 2009, BEGINNING AT 9:15 A.M.

IN OKLAHOMA CITY, OKLAHOMA

APPEARANCES:

On behalf of the PLAINTIFF:
Ms. Amanda Cornmesser
Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities

First National Center, Suite 860
120 North Robinson

Oklahoma City, Oklahoma 73102
(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)

REPORTED BY: Laura L. Robertson, CSR, RPR

CJ-2006-3311

EXHIBIT
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if you had known she was committing securities fraud?

A. No.

Q. Would you have invested with Marsha Schubert
if you had known she was violating state and/or
federal laws?

A. No.

Q. Would you have invested with Marsha Schubert
if you had known she never had any intent to invest
your funds?

A. No, ma'am.

Q. Would you have invested with Marsha Schubert
if you had known she was acting outside of the scope
of AXA or Wilbanks?

MR. RYAN: Object to the form. Go ahead.
THE WITNESS: ©No, I wouldn't invest.

Q. (BY MS. CORNMESSER) Would you have invested
with her -- first let me ask you this. Do you know
what the term is Ponzi scheme?

A. I have been reading about it in the paper.
And I guess that's what she was running; right?

Q. That's right. Would you have invested with
her if you had known she was perpetuating a Ponzi
scheme?

A. No, ma'am.

Q. Are you familiar with the term uncollected
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funds?
A. Kind of.

Q. What is your knowledge of that?

A. Do you mean through a bank?
Q0. Right.
A. You don't have the money on the other end,

is what I was --

Q. In all of the banks that you were either a
director or an owner, do you know what the policies
would have been for uncollected funds?

A. Most of the time they collect them before
they pay it out.

Q. Okay. As, again, keeping your position in
mind, whether it be a director or an owner, would you
personally have allowed a customer to operate on six
figure uncollected funds for a period of three months?

MR. RYAN: Object to the form of the

question. Insufficient facts.

Q. (BY MS. CORNMESSER) You can go ahead and
answer.
A. Do I have to answer that?

MR. WALTERS: Yes, you do.
THE WITNESS: No.
Q. (BY MS. CORNMESSER) Would you -- tell me

what you would have done then, if you would have not
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allowed it, what would you have done?

A. Sent the check back.

Q. If you knew that a bank customer was
operating a check-kite, what would you have done?

MR. RYAN: Object to the form. Go ahead.

THE WITNESS: Stopped it as soon as I could.

Q. (BY MS. CORNMESSER) Are you familiar with
the term suspicious activity report?

A. I have heard about it, but I don't know.
Can't describe it.

0. I think you stated earlier when you were
speaking with Mr. Ryan that in October of 2004,
someone came to pick up your check. Do you remember
who that was?

A. I probably wasn't there, but Ron told me

somebody that worked in her office.

Q. You don't remember a name?
A. No, I don't. I don't remember mine
yesterday.

MS. CORNMESSER: Okay, Mr. Briscoe, I don't
have any further questions. Thank you for your time.
MR. RYAN: Just one more, Mr. Briscoe.
REDIRECT EXAMINATION
BY MR. RYAN:

Q. You have owned a number of small community
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. Irving L. Faught,

Administrator,

Plaintiff,

vs. CASE NO.

FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and
ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF STEPHEN E. POLLARD
TAKEN ON BEHALF OF THE DEFENDANTS

ON MARCH 19, 2009, BEGINNING AT 9:15 A.M.

IN OKLAHOMA CITY, OKLAHOMA
APPEARANCES:
On behalf of the PLAINTIFF:

Ms. Amanda Cornmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First National Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)
REPORTED BY: Laura L. Robertson, CSR, RPR

CJ-2006-3311
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A. I don't know when -- I don't remember --
recall when they locked her up, but it was somewhere
in October or November somewhere.

Q. So you're telling me you didn't really know
anything about right about the time the office was
closed?

A. No, because we sure wouldn't have put the
last $100,000 or whatever in there.

Q. Right.

MR. RYAN: I don't have any further
questions. These ladies down here may have some
questions for you.

CROSS EXAMINATION
BY MS. CORNMESSER:

Q. Mr. Pollard, I'm Amanda Cornmesser with the
Securities Department, along with Mrs. Hall. I just
have a few questions for you.

Did Marsha Schubert tell you that she would
invest your funds in a legitimate venture?

A. Yes.

Q. If you had known that Marsha Schubert was
committing securities fraud, would you have invested
with her?

A. No way.

Q. If you had known Marsha Schubert was
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violating state and/or federal laws would you have

invested with her?

A. No.

Q. Have you ever heard of the term Ponzie
scheme?

A. Yes.

Q. What is your understanding of a Ponzie
scheme?

A. Well, the first ones in get a little money
back, and the last ones in lose it all.

Q. If you had known Marsha was operating a
Ponzie scheme, would you have invested with her?

A. Not at all.

Q. If you had known that the monies that other
folks were getting from Marsha Schubert were
fictitious, would you have invested with her?

A. No.

Q. If you had known that the monies Marsha gave
to the investors were on uncollected funds, would you
have invested with her?

MR. RYAN: Object to the form of the
question.
THE WITNESS: No.
Q. (BY MS. CORNMESSER) If you had known that

the investment returns given to the investors were on
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. Irving L. Faught,

Administrator,

Plaintiff,

vs. CASE NO.

FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and
ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF LOREN POLLARD
TAKEN ON BEHALF OF THE DEFENDANTS

ON MARCH 19, 2009, BEGINNING AT 10:00 A.M.

IN OKLAHOMA CITY, OKLAHOMA

APPEARANCES:

On behalf of the PLAINTIFF:

Ms. Amanda Cornmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First National Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)
REPORTED BY: Laura L. Robertson, CSR, RPR
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A. I suppose so. I mean, you know, we did a
lot of banking, and I think it goes right in right
then, I mean, to your account.

Q. Okay.

MR. RYAN: That's all I have.
CROSS EXAMINATION
BY MS. CORNMESSER:

Q. Mr. Pollard, what did Marsha tell you about
what investment she was going to make for you?

A. It was mostly she just said she was trading
options.

Q. Okay. Did she tell you it would be a
legitimate venture?

A. Well, I don't know if I ever asked her if it
was a legitimate venture, but she just said she was
trading options and doing real well at it and was
making money. And I assumed that was what was
happening.

Q. If you had known that she was committing
securities fraud, would you have invested with her?

A. Oh, man, no.

Q. If you had known that she was violating
state and federal securities laws would you have
invested with her?

A. Uh-uh.
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Q. Do you know what the term Ponzi scheme

means? Ponzi scheme?

A. Yes.
Q. What is your understanding of that?
A. Well, they just take the investors' money

and give it to the earlier ones, and there is never
any trading really taking place. They just keep
paying the earlier investors, and then they get more
investors to keep it going.

Q. Would you have given her money if you had

known she was operating a Ponzi scheme?

A. Uh-uh, I wouldn't have even went close.

Q. Mr. Pollard, did you ever serve on a bank
board?

A. Yes.

Q. What bank was that?

A. At the time it was Kingfisher Bank & Trust.

Q. How many years did you serve on the board?

A. I don't know, 15, maybe. I really don't
know.

Q. Do you remember approximately the years that
you were there?

A. Yes. About the time they sold the bank to
the First Capital, or First State Bank, or BancFirst.

Five, six, seven, maybe ten years ago, I don't know.
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IN THE DISTRICT COURT OF OKLAHOMA COUNTY
STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT of SECURITIES
ex rel. IRVING L. FAUGHT,

Administrator,

Plaintiff,

vs. CASE NO.

FARMERS & MERCHANTS BANK;
FARMERS & MERCHANTS BANCSHARES,
INC.; JOHN V. ANDERSON; and
JOHN TOM ANDERSON,

Defendants,
and
ROBERT LYNN POURCHOT, Trustee
of the Robert Lynn Pourchot
Trust, et al.,

Intervenors.

DEPOSITION OF ROBERT MATHEWS
TAKEN ON BEHALF OF THE DEFENDANTS

ON MARCH 17, 2009, BEGINNING AT 9:15 A.M.

IN OKLAHOMA CITY, OKLAHOMA
APPEARANCES:

On behalf of the PLAINTIFF:

Ms. Amanda Cornmesser

Ms. Melanie Hall

STATE OF OKLAHOMA Department of Securities
First National Center, Suite 860

120 North Robinson

Oklahoma City, Oklahoma 73102

(405) 280-7700

(APPEARANCES CONTINUED ON PAGE 2)
REPORTED BY: Laura L. Robertson, CSR, RPR

CJ-2006-3311

EXHIBIT
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Q. Did Marsha Schubert ever tell you she was
acting outside the scope of AXA?

A. No.

Q. Did Marsha Schubert ever tell you that the
payments given by her to your parents' trust were
anything but a return on the investments?

A. No.

Q. Did Marsha Schubert ever tell you the
primary source of payments was other investors' money?

A. No.

Q. Did Marsha Schubert ever tell you that the

checks and wires into the trusts were on uncollected

funds?
A. No.
Q. On insufficient funds?
A. No.
Q. If you had known that Marsha Schubert would

not invest the funds legitimately for the trust, would
you have allowed her to have the money?

A. No.

Q. If you had known that Marsha Schubert was
committing securities fraud, would you have allowed
her to have the money for the trust?

A. No.

Q. Do you hold Marsha Schubert ultimately




OKLAHOMA DEPARTMENT OF SECURITIES
ex rel. Irving L. Faught, Administrator,

Plaintiff,

VS.

FARMERS & MERCHANTS BANK, et al.

Defendants,

and

ROBERT LYNN POURCHOT, Trustee of the
Robert Lynn Pourchot Trust, et al.,

Intervenors.

IN THE DISTRICT COURT OF OKLAHOMA COUNTY

STATE OF OKLAHOMA

Case No. CJ-2006-3311

(A N W W N e W SN S ) R g g e e e

AFFIDAVIT OF DAN CLARKE

Dan Clarke, being of lawful age and being duly sworn, deposes and states as

follows:

1.

I am Supervisory Investigator for the Oklahoma Department of Securities
(Department). I maintain the designation of Certified Fraud Examiner
from the Association of Certified Fraud Examiners, a global association
dedicated to providing anti-fraud education and training.

As part of my assigned duties as Supervisory Investigator, I supervise and
conduct or assist in investigations conducted by the Department’s
Enforcement Division by, inter alia, reviewing and analyzing pertinent
bank account records to determine the sources and uses of funds flowing
through such bank accounts.

At all times material hereto, Marsha Schubert (Schubert) owned,
maintained and/or controlled several bank accounts including account
number 34-7477 at Farmers and Merchants Bank (F&M Bank) in
Crescent, Oklahoma (Schubert F&M Account), account number 35-9424
at F&M Bank (Kattails Account), the Richard Schubert Farm account at
BancFirst in Kingfisher, Oklahoma (Farm Account), and a Schubert and




Associates account at BancFirst in Kingfisher, Oklahoma (Schubert
BancFirst Account).

4. In connection with the above-styled action, I have reviewed and analyzed
the deposit items to and disbursements from the Schubert F&M Account,
the Kattails Account, the Farm Account, and the Schubert BancFirst
Account, for the period beginning in December of 1999 and ending in
October of 2004.

5. Marsha Schubert was unjustly enriched in the amount of $9,034,960.07.

FURTHER AFFIANT SAITH NOT.

e

Dan Clarke
Subscribed and sworn to before me this / i * day of May, 2009.

.................................... \'ﬁf\lﬂ'\d& %ﬂ\d—oﬁ.

8 E”’A BRENDA LONDON 5 Notary Public
- (sear) Notary Public :
ReS State of Oklahoma !
rytectly )
)
1

Commission # 05009046 Expires 09/28/09
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IN THE DISTRICT COURT O

F LOGAN COUNTY

STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
SECURITIES, ex rel. IRVING L.
FAUGHT, Administrator,

Plaintiff,
vs.

MARSHA SCHUBERT, an individual
and d/b/a SCHUBERT & ASSOCIATE
and SCHUBERT & ASSOCIATES, an
unincorporated association,

Defendant.

* * Kk * K* * * *k *x *k * *k Kk * *x * *k * * *k *k *x * *x *x * * *k * *

VIDEQTAPED DEPOSITION
taken on behalf
Plaintiff

on April 6,

in Oklahoma City,

 k Kk Kk Kk * Kk Kk *k k *x *k Kk Kk *k *x *k *x *k *k *k *x *x *x *k *k Kk * *k *

CASE NO. CJ-2004-256

S;

—_— e e e S e

OF ED STANTON

of the

2005

Oklahoma

WORD FOR WORD REPORTING, L.L.C.
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE

OKLAHOMA CITY, OKLAHOMA 73102

Reported by:

MARTI M. MARTIN, C.S.R.
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investments?
A Of course, had to.
Q Did anyone else have any discussions with Don Spicer

at the bank about their options accounts?

A I wouldn't know. It would have just been Justin or
Chad to my knowledge.

Q Do you know Willie Huerta?

A Yes.

MR. TIPPENS: What was the last name?
MS. CORNMESSER: Huerta. It's H-U-E-R-T-A.

Q (By Ms. Cornmesser) Mr. Huerta has informed the
Department that you recommended that he invest with Marsha
Schubert.

A We had the same conversation that I told you about.
He asked me if I had invested with her. I said yes. And how

was doing? I said, She does good for me.

Q That was the extent of the conversation?
A Pretty much.
Q When you say pretty much, was there anything?

A Huh-uh. I had nothing bad to say about Marsha
because of her performance with me, so --

Q But did you recommend that they go see her in any
way?

A That was up to them. If there was any

recommendation, it was -- wasn't -- didn't have anything to do
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with me.

them.

Q

A

friend.

Q

A

28

It was a discussion and a set up of account with

How do you know Willie Huerta?

I've traded guns with Willie for 11 years.

Do you know Kenneth Boren?
Kenneth Boren?

Kenneth Boren.

Brent Boren?

Maybe.

Yes.

And how do you know Mr. Boren?

Just a

He's a friend of mine from church that lives where

my in-laws came from in Colorado.

Q

recommended he invest with Marsha Schubert.

A

Mr. Boren has also informed the Department that you

The recommendations were just based off of the

performance she had for me on anybody.

Q

Did you have conversations with him inside the bank

or outside the bank about --

A

Q

A

Q

recommended he invest with Marsha Schubert.

Outside.
Do you know Steve Ford?

Yes, my brother-in-law.

Steve Ford has informed the Department that you
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A Same thing.
Q Just a basic, generic conversation?
A Just a basic my experience with her. And what they

discussed beyond that, I don't know.

Q Do you know Connie Hart?

A Yes.

Q How do know Connie?

A She was our secretary at the bank for years and
years.

Q Did you ever suggest to Connie Hart that she not

renew her CD with F&M Bank and instead invest her money with
Schubert & Associates?

A She said that she was thinking about what to do with
it and asked me if I invested with Marsha Schubert, and I told
her that I did and that she did a good job for me. And what
she did beyond that, I don't know. I don't control people's
deposits.

Q I'll show you what's been marked as Exhibit 14.

This is a phone message from January 27, 2004 from you to
Marsha.

A Uh-huh.

Q The message is, Asked who check made out to for
Aaron Hart's rollover, Pershing. Can you tell me what this
means?

A Aaron and Connie had asked me to contact Marsha for
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them énd ask them.

Q Why would you do that?

A As a service to them.

Q But you have an investment advisor sitting inside
the bank that you're contracted with that you're --

A I don't think he was there then.

Q So if he wasn't there, then you didn't have to refer

business to him?

A I don't know. I mean, I don't know that he was
employed then. I'm not sure.

Q January 27th of 20047

A I don't know when he came on. What people did with
their money was up to them.

Q But you never recommended to Connie and Aaron Hart
that they should take their CD that they cashed at F&M Bank?

A That was completely up to them what they did with
their money.

Q I understand it was completely up to them. I'm

asking if you recommended that to them.

A Recommend that they move their CD?

Q Did you recommend that they invest with Schubert &
Associates?

A I recommended that would be an avenue for them.

Q So you did recommend that it would be an avenue for
them?
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An avenue only.
So explain to me what that avenue would be.

Just to talk to her about options that they might

pursue to get a better return. That's what they were asking

me about specifically was a better return.

Q

A

Q

A

Q

Do you know Rosalie Lovell?
Uh-huh.

And how do you know Rosalie?
She's a former bank employee.

Did you suggest to Rosalie Lovell that she not renew

her CD and instead take the funds and invest them with Marsha

Schubert?

A

It would be the same conversation. People inquired

with me what the rates were within the bank and then asked me

if I invested with Marsha, which I said yes. Did she do good?

Yes. Do you think she'd talk to us? Talk to her.

Q

A

Q

A

Q

Do you know Martha Gregory?
Uh-huh.

And how do you know Martha?
She used to work at the bank.

Did you suggest to Martha Gregory to take her funds

from her CD that she cashed and invest in Schubert &

Associlates?

A

Only as an avenue. Only as an avenue. They

inquired about my investments.
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That's a lot of people inquiring about where you

invest and then ended up at Schubert & Associates. That was

the system every time, they would just ingquire with you where

you invest and then you --

A

Q

time.
Q
they were

A

Q

I didn't know if they ever invested with her.
Do you know if they ever reuped their CD?
MS. MUEGGENBORG: Objection, speculative.

MS. CORNMESSER: He was advising them at the

(By Ms. Cornmesser) So did they renew their CD while
there?
Different people could renew CDs in the bank.

So they -- none of these people renewed their CD

with you that you can remember?

A

Q
Schubert,

A

Q

A

Q
renew his
his money

A

Q

They had in the past. In the past.

But at the times that you were referring Marsha

did they at any time review their CDs with you?

No, not that I know of. ©Not that I know of.

Do you know Olen Rising?

Uh-huh.

Did you ever suggest to Olen Rising that he not

CD with Farmers & Merchants Bank and instead invest
with Schubert & Associates?

Same story.

Ed, who is Eva Pearcy?
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IN THE DISTRICT COURT OF LOGAN COUNTY

STATE OF OKLAHOMA

OKLAHOMA DEPARTMENT OF
SECURITIES, ex rel. IRVING L.
FAUGHT, Administrator,

Plaintiff,
vs.
CASE NO. CJ-2004-256
MARSHA SCHUBERT, an individual
and d/b/a SCHUBERT & ASSOCIATES;
and SCHUBERT & ASSOCIATES, an
unincorporated association,

—_— o e e e e e e e S e

Defendant.

* Kk * *k Kk *k *k *k *k Kk * * * *x * * * * *x *x *k *x *k *x Kk * *x * *x *

DEPOSITION OF CHAD JOHNSON
taken on behalf of the
Plaintiff
on April 7, 2005

in Enid, Oklahoma

v******************************

WORD FOR WORD REPORTING, L.L.C.
2220 FIRST NATIONAL CENTER
120 NORTH ROBINSON AVENUE

OKLAHOMA CITY, OKLAHOMA 73102

Reported by: MARTI M. MARTIN, C.S.R.
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A That's a grandmother-in-law. Is that a title?

Q Did she invest with Schubert & Associates?

A I think so, but I cannot be for sure.

Q Did she get any money back?

A I don't know. If she did, I don't know the amounts.

Q She got $17,000 back just to let you know.
Did they all live in the Crescent area; your dad,
Linda Stewart, Billie Vincent?
A My mother-in-law, Linda Stewart, she lives in

Guthrie. My dad lives in Oklahoma City. Billie Vincent lives

in Sayre.
Q How did your dad know Marsha Schubert?
A Kind of the same way. They're all from Crescent.

Q Okay. So he knew her before?

A Uh-huh.

Q So who in the bank came in to talk to you about
where your investments were and how you were doing with your
options account that you just told them there was one avenue?

A Yeah. I believe it may have been Aaron and Connie
Hart. Connie used to be the secretary at the bank. They
asked me about her.

Q Okay. And what did you tell them?

A Basically the same thing; you know, it's a high risk
deal, don't do it unless you've got money to lose.

Q Anybody else at the bank?




